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Introduction

1. By Order No. 176 (GVA/2021) of 7 December 2021, the Tribunal instructed

the parties, . 4 £
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10. By Order No. 3 (GVA/2022) of 14 January 2022, the Tribunal instructed,

g ﬁyai

a.  The Geneva Registry to lift the < wa, g status of the Respondentis
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13.  In support of his request to summon V01, the Applicant submits that VV016s
testimony is crucial for the adjudication of the case at hand because the contested
decision is overwhelmingly based on her complaint and interview with the

investigators.

14. In this respect, the Tribunal recalls that art. 17 of its Rules of Procedure

provides in its relevant part that:

1. The parties may call witnesses and experts to testify. The
opposing party may cross-examine witnesses and experts. The
Dispute Tribunal may examine witnesses and experts called by
either party and may call other witnesses or experts it deems
necessary. The Dispute Tribunal may make an order requiring the
presence of any person or the production of any document.

P
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6. The Dispute Tribunal shall decide whether the personal
appearance of a witness or expert is required at oral proceedings and
determine the appropriate means for satisfying the requirement for
personal appearance. Evidence may be taken by video link,
telephone or other electronic means.

15. The Tribunal further recalls that it is well-established that the Tribunal
fiordinarily should hear the evidence of the complainant and the other material
witnesses, assess the credibility and reliability of the testimony under oath before
it, determine the probable facts and then render a decision as to whether the onus to
establish the misconduct [€] has been discharged on the evidence
adduced (see Mba: g// ~mem 2018-UNAT-819, para. 29).

16. Having reviewed the submissions on record, the Tribunal considers that the
testimony of V01, whose statements were heavily relied upon by the Respondent in
the making of the contested decision, is crucial for a fair determination of the case
at hand. Given that there were no other eyewitnesses to most of the incidents
described by V01 and that the Applicant disputes V01ds account, the Tribunal
considers it essential for it to be able to observe V016s demeanour during her

testimony to properly assess her evidence.
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Applicant to turn off his camera during V016s testimony and to cross-examine V01

only through his Counsel.

22. Therefore, the Tribunal considers that VV01és situation is not comparable to

the circumstances in Pg g+~that would prevent her from appearing at the hearing.

i
f

23.  Accordingly, the Tribunal finds that there is no impossibly difficult situation
that would justify V016s non-appearance at the hearing.
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24. The Tribunal is highly concerned by V016s reluctance to appear before the

Tribunal despite its binding orders.

25. In this respect, the Tribunal wishes to highlight its power to summon
witnesses and emphasizes that a staff member is under an obligation to appear as
witness before the Tribunal (seei ‘V}?‘/b pNDT/2021/004, para. 48). Moreover,
the Tribunal recalls that fifw]ilful disobedience of the Tribunalds orders is contempt
and is a direct attack upon the jurisdiction of the Tribunal and its power to undertake
the responsibilities with which it has been entrusted in its Statute by the General
Assemblyo (see 1&!;;¢, a+=UNDT/2012/114, para. 72).

26. Accordingly, the Tribunal alerts VVO1 that failure to appear at the hearing may
result in her being held in contempt of court and being referred for accountability,

in addition to the Tribunal drawing adverse inference(s) from her refusal to testify.
Conclusion
27. Inview of the foregoing, it is ORDERED that:

a. VOl shall appear to give evidence at the hearing on Tuesday,
25January 2022, at 230 p.m. (Geneva time), pursuant to
Order No. 1 (GVA/2022) of 6 January 2022;

b.  The Respondent shall use his best endeavours to ensure the availability

of the above summoned witness for the hearing; and
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