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Introduction

1. The Applicant requests suspension of action, pending management
evaluation, of the decision not to renew her contract beyond the month on which

she reaches the mandatory age of separation from service.

Facts

2. The Applicant, who will turn 65 years of age on 24 January 2021, entered the
service of the Organization in 2013 as a French Translator (P-3) with the
International Criminal Tribunal for the former Yugoslavia (AICTY0). Following the
closure of ICTY, the Applicant joined the International Residual Mechanism for

Page 2 of 9



Case._o. \;I]} di‘ VA.‘Oxl 003

N .
Order._ 0. 7§44 AZQ 1)
X 4

7. On the evening of 16 December 2020, the Applicantis First Reporting
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14. By email of 13 January 2021, an Associate Human Resources
Officer (iAssociate HRO0), HRS, responded to the Applicantés 5 January 2021

email on behalf of the Chief, HRS, who was on leave.

15.  On 14 January 2021, the Applicant requested management evaluation of the
decision to fi[separate her] by non-renewald, which she indicated had been

communicated to her on 1 January 2021 by the Chief, HRS.

16. On the same day, the Applicant filed an application for suspension of action

pending management evaluation referred to in para. 1 above.

17. The application for suspension of action was served on the Respondent who

filed his reply on 18 January 2021.

Consideration

18. Art. 2.2 of the Tribunalds Statute provides that the Tribunal shall be competent
to suspend the implementation of a contested administrative decision during the
pendency of management evaluation where the decision appears prima facie to be
unlawful, in case of particular urgency, and where its implementation would cause
irreparable damage. These three requirements are cumulative and must all be met
in order for a suspension of action to be granted. Furthermore, the burden of proof

rests on the Applicant.

Prima facie unlawfulness

19. The Applicant claims that the contested decision is prima facie unlawful on

three grounds that the Tribunal will examine below, namely that:

a.  She had a legitimate expectation that her appointment was going to be

extended beyond the mandatory retirement age;

b.  The Organization did not respect its procedures and practices for

separation of service due to retirement; and

c.  The non-extension of her appointment beyond the mandatory age of

retirement was not issued by the official with the delegated authority to do so.
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20. The Tribunal recalls that the threshold required in assessing this condition is
that of fiserious and reasonable doubtso about the lawfulness of the impugned
decision (Hepworth UNDT/2009/003, Corcoran UNDT/2009/071, Miyazaki
UNDT/2009/076, Corna Order No. 90 (GVA/2010), Berger UNDT/2011/134,
Chattopadhyay UNDT/2011/198, Wang UNDT/2012/080, Bchir
Order No. 77 (NBI1/2013), Kompass
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24. As to surrounding circumstances, the Tribunal notes that the budgetary
situation that IRMCT faced towards the end of 2020 does not reveal any element
supporting a legitimate expectation of renewal, despite the Applicantés claims about

the workload of and the number of posts in her Section.

25. The Tribunal also considered the Applicantds reliance on her CRL. First, the
Tribunal observes that the Applicant amalgamated two different matters: one being
the duration of her FTA, and the other the budgetary duration of the post she
encumbered. Indeed, the date of 31 December 2021 indicated in the table listing the
fiFrench P-4 Poolo appears under the heading fiMaximum budgetary duration of
posto. It does not relate to the duration of the Applicantds FTA although, generally,

there is an alignment of these durations.

26. Second, the CRL indicates that the respective manager firecommended that
[the Applicant] receive the maximum extension, until 31-Dec-2021 subject to the
approval of the budgeto. However, the CRL relates to a recommendation, not an
express promise, and even if it were to be considered as such, it did not come from

an official with the authority to approve an exception for retention in service beyond
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29. Nevertheless, the said regulation grants discretion to the Secretary-General to
retain staff members in service beyond mandatory retirement age in the interest of
the Organization and in exceptional cases. The conditions to do so are regulated by
Administrative Instruction ST/AI/2003/8 (Retention in service beyond the
mandatory age of separation and employment of retirees). More specifically, sec.
2.1 of ST/AI/2003/8 sets the criteria that must be met for the exception to be
entertained, and sec. 3 of that Administrative Instruction provides the conditions

that must be met.

30. Without entering into a detailed examination of the criteria and the procedure
for granting an exception to Staff Regulation 9.2, which the Tribunal does not find
necessary in these proceedings due to the threshold attached to them (see
para.20 above), suffice it to say that there is no evidence that the IRMCT ever took
action to comply with the procedural condition of advertising the vacancy that was
to occur upon the Applicantis separation from service. Pursuant to sec. 3.2 of

ST/AI/2003/8, no extension is possible if this requirement is not met.

31. The Applicant admitted in her application being aware of the situation with
respect to her reaching normal retirement age. She alleges to have raised the issue
with her FRO in April 2020 and did not follow up on it with HRS. She was informed
about the non-renewal of her appointment due to her reaching normal retirement
age, first, verbally on 16 December 2020 and, subsequently, in writing by emails of
18 December 2020 from her SRO and of 23 December 2020 from HRS. It was

clearly communicated to her that no exception was possible.

32.
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Conclusion

38. In view of the foregoing, the application for suspension of action pending

management evaluation is rejected.

(Signed)
Judge Teresa Bravo
Dated this 21° day of January 2021

Entered in the Register on this 21° day of January 2021
(Signed)
Ren® M. Vargas M., Registrar, Geneva
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