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Introduction 

1. By Order No. 73 (GVA/2020) of 24 June 2020, the Tribunal resumed 

proceedings in this case and ordered filings from the parties with respect to the 

Applicant’s motion to be added as Co-Counsel and the re-opening of the hearing 

on the merits. 

2. In response to the above Order, the parties filed submissions on 1 and 

3 July 2020. 

Consideration 

3. Having examined the parties’ submissions, the Tribunal has to decide on the 

following matters: 

a. Whether the hearing on the merits should be re-opened and, thus, if 

further witnesses should be called to testify and/or the Respondent should 

be ordered to produce additional evidence; 

b. Whether Judge Rowan Downing (former UNDT Judge) should be 

called to testify in relation to the Applicant’s allegation of breach of her fair 

trial rights; and 

c. The Applicant’s 27 May 2020 motion to be added as Co-Counsel. 

Re-opening of the hearing on the merits 

4. In her 3 July 2020 submission, the Applicant objects to the reopening of the 

hearing and argues the following: 

a. She does not see the need for a re-opening of the hearing as “sufficient 

evidence” has been heard for a ruling to be made; 

b. She does not accept a “de novo” review of her complaint as the issue 
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c. She has clearly set out the basis of her application in paras. 2-9 of her 

application, and she wants the Tribunal to remand the matter for 

investigation based on the following alleged failures: 

i. Conflict of interest of one panel member; 

ii. 
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c. Reversal of her blacklisting and to be afforded fair consideration for 

posts; 

d. Halting the retaliation against her, notably by renewing her fixed-term 

contract under the same conditions as apply to other staff of OHCHR 

holding fixed-term contracts, i.e., renewal for five years in January 2018, 

based on “meeting expectations” performance ratings in her previous two 

performance evaluations; 

e. A new investigation of her complaint of harassment by a genuinely 

independent panel free of conflicts of interest; and 

f. Compensation for moral damages, including significant health 

impacts, and for the impact of her blacklisting on her career development 

and chances of promotion. 

9. Bearing this in mind, the Tribunal does not see it 
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82. The scope of the judicial review in harassment and abuse 

of authority cases is thus restricted to how the Administration 

responded to the complaint in question (Luvai 2014-UNAT-417, 

para. 64). The Tribunal must focus on whether the Administration 

breached its obligations pertaining to the review of the complaint 

and the investigation process further to it, as set out primarily in 

ST/SGB/2008/5. The scope of the judicial review so outlined is 

supported by the wording of sec. 5.20 of ST/SGB/2008/5 

(emphasis added): 

Where an aggrieved individual or alleged 

offender has grounds to believe that the 

procedure followed in respect of the allegations 

of prohibited conduct was improper, he or she 

may appeal pursuant to chapter XI of the Staff 

Rules. 

83. Before commencing this exercise, the Tribunal must recall 

that it is not vested with the authority to conduct a fresh 

investigation on the initial harassment allegations (Messinger 

2011-UNAT-123, Luvai 2014-UNAT-417). As for any 

discretionary decision of the Organization, it is not the Tribunal’s 

role to substitute its own judgment for that of the Secretary-General 

(see, e.g., Sanwidi 2010-UNAT-084). However, the Tribunal may 

draw its own conclusions from the evidence collected by the 

fact-finding panel (Mashhour 2014-UNAT-483; Dawas 

2016-UNAT-612, para. 24). 

84. In view of the foregoing, the Tribunal will first examine the 

alleged procedural errors in the appointment of the panel and the 

conduct of its investigation, before turning to examine the alleged 

errors in the making of the contested decision itself. 

… 

95. Notwithstanding the above finding it is necessary and 
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adversarial whereas in civil law the judge plays a more inter active role and can 

call witnesses if he/she is not satisfied with the evidence provided by the parties. 

12. Having said this, the Tribunal does not intend to impose on the parties a 

hearing they do not wish to attend. The Tribunal will therefore adjudicate the case 



  Case No. UNDT/GVA/2017/052 

  Order No. 82 (GVA/2020) 

 

Page 8 of 10 



  Case No. UNDT/GVA/2017/052 

  Order No. 82 (GVA/2020) 

 

Page 9 of 10 

20. Under art. 19 of its Rules of Procedure, the Tribunal has to ensure “fair and 

expeditious disposal of a case”. Concerning fairness, the Tribunal found above 
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iii. Identification of the documents allegedly presented by 

witnesses that were not attached to the investigation report and their 

relevance for the investigation; and 

iv. The alleged failure to ask relevant questions to witnesses. 

(Signed) 

Judge Teresa Bravo 

Dated this 27th day of July 2020 

Entered in the Register on this 27th day of July 2020 

(Signed) 

René M. Vargas M., Registrar, Geneva 

 


