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1. By application filed on 14 March 2018, the Applicant requests suspension of
action, pending management evaluation, of the decision to fiseparate [her] for

medical reasons and to refer [her] case for disabilityo.

2. The application was served on the Respondent, who filed his reply on
19 March 2018.

laf‘

3. The Applicant is a Programme Management Officer (P-3) at the United
Nations Conference for Trade and Development (FUNCTADO). She joined
UNCTAD on 12 January 2015, under a temporary appointment that was renewed
several times until 31 January 2016. On 1 February 2016, the Applicant was given
a one-year fixed-term appointment (AFTAO) that was subsequently extended until
31 January 2019.

4. In July 2017, the Applicant went on sick leave. She filed a claim under
Appendix D to the Staff Rules on 27 December 2017, asking that her psychological
illness be recognized as having been work incurred.

5. On 26 October 2017, the Human Resources Management Service, United
Nations Office at Geneva (IHRMS/UNOGO) informed the Applicant that she had
fiexhausted [her] entitlement to sick leave with full pay on 10 October 2017 (65 days
over a 12-month period).0 Through her signing a memorandum dated 25 October
2017, the Applicant accepted to combine sick leave with half pay with a half day of

annual leave as of 26 October 2017.

6. Having calculated that the Applicant had exhausted all her sick leave
entitlements on 16 January 2018, HRMS placed her on special leave with half pay
(ASLWHPQ) as of 17 January 2018, pending a disability assessment.
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7.  During a telephone conversation on 26 January 2018, a Medical Doctor,
UNOG, informed the Applicant that her case would be referred to the United
Nations Joint Staff Pension Fund (RUNJSPF0) for a decision on the award of a
disability benefit to be taken during April 2018.

8.  The Medical Service, UNOG, informed HRMS/UNOG on 5 February 2018
that the current medical condition of the Applicant required the presentation of her

case for consideration for disability at the end of her leave entitlements.

9.  The Applicant received an email on 8 February 2018 from HRMS/UNOG,
informing her that she had been placed on SLWHP and that her case had been
referred to the UNJSPF for consideration for a disability benefit.

10. The HRMS/UNOG formally referred the Applicantds case to the United
Nations Staff Pension Committee ({UNSPC0) on 27 February 2018. According to
the Respondent, at the time of his reply, the medical report from the Medical
Services Section, UNOG, had, however, not yet been sent to the Medical Director,

Medical Services Division, United Nations Headquarters.

11.
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c.  Unlike what is the case for the granting of permanent appointments,
staff rule 6.2(b)(iii) does not require that continuous service be on the same
contractual modality or on fixed-term appointments; the fact that the rules on
conversion to permanent appointments stipulate a contractual modality while
staff rule 6.2(b)(iii) does not is significant for the broader interpretation of the

notion of continuous service under the latter staff rule;

d.  There was no temporal break between the Applicantbs temporary and
fixed-term appointments and an email of the Applicants supervisor indicates
that the transition was not to involve a fibreak in serviceo; personnel actions
(APAsQ) related to her separation and re-appointment indicate that the
transition to a fixed-term appointment was fifwithout a] breako, which
indicates continuity of service; therefore, her work on both temporary and
fixed-term appointments should be considered when establishing the

Applicantés length of continuous service;

e.  The Administrationds reliance on staff rule 4.12(c) is not relevant since
no conversion of a temporary appointment to a fixed-term appointment would
be needed for service to be continuous for the purpose of staff rule 6.2(b)(iii),
which does not require continuous service to be on the same contractual

modality;

f. The annual leave earned under her temporary appointment was carried
over into her fixed-term appointment and the settling-in grant for international
recruitment was paid pursuant to the Applicantbs fixed-term appointment but
on the basis of travel carried out pursuant to her temporary appointment; this
indicates that service was continuous and the Administrationds reliance on
staff rule 4.17(b)®which provides that fithe terms of the new appointment
shall be fully applicable without regard to any period of former serviceo 3to
allege a break of continuity of service in the Applicantds case is equally not

convincing;
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m.  Her case will be considered for disability in April; whether disability is
granted or not, she will be separated; it follows that a suspension of the
separation is required to create the space for the management evaluation
process to take place; therefore, the criteria of urgency is clearly met;

epaa e a age
b P4 &

n.  If the Applicant were given a reasonable time to recover, she is hopeful
that she might be able to resume her work. Her separation®even if it were on
disability®would cause her an irreparable damage by denying her the

opportunity to recover her health and return to work; and

0. Lossf9f UN employment is not merely viewed in terms of financial loss
but also in terms of loss of career opportunity (K a  a;;a 2012/UNDT/058),

and as such can constitute irreparable harm.
13. The Respondentds primary contentions may be summarized as follows:
Reeva p

a.  The decision that the Applicant requests to be suspended, namely the
decision to separate her from service for medical reagbns and to refer her case
for disability fiwas based on the decision to grant [her] sick leave entitlements
based on her contractual statuso, namely three months®equivalent to
65 daysOof sick leave with full pay. The Applicant exhausted that
entitlement on 10 October 2017, and that she was notified accordingly on
25 October 2017. Since the Applicant failed to request management
evaluation of her sick leave entitlement under 6.2(b)(ii) within 60 days of

being informed of its exhaustion, she can no longer challenge it;

b. It is not contested that the Applicant submitted a request for
management evaluation and that the decision to terminate her contract for

health reasons has not been implemented yet;
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UNSPC, she had indeed exhausted her sick leave entitlement with full pay, as

sustained by the Respondent.
Reeva p

15. The Respondentds claim that the Applicantis challenge against her 65-day
sick leave entitlement with full pay under staff rule 6.2(b)(ii) is not receivable

cannot be entertained and is irrelevant.

16.  When back in October 2017, HRMS/UNOG informed the Applicant about
the exhaustion of her sick leave entitlement with full pay, the calculation was based
on the legal regime then applicable to her. Requesting management evaluation
would have been futile. Furthermore, the Applicant is contesting a decision taken
months after the October 2017 notification and the implementation of a
combination of sick leave on half-pay with annual leave, namely the January 2018
decision to refer her case for disability and to separate her from service for medical

reasons.

17. The grounds for the Applicantds challenge are indeed related to the
calculation of her sick leave entitlement but due to a change of the legal regime
applicable to her. Indeed, the Applicant claims that having completed three years
of continuous service on 11 January 2018, she has a sick leave entitlement with full
pay under staff rule 6.2(b)(iii) (nine months, equivalent to 195 days) greater than
the one under staff rule 6.2(b)(ii) (three months, equivalent to 65 days).

18. The Tribunal considers that if one were to accept that the Applicant is entitled
to 195 days of sick leave with full pay as of 11 January 2018, a new entitlement
calculation cycle would start as of that day, and any previous decision, such as the
one of October 2017, concerning exhaustion of sick leave entitlement would then

be superseded.

19. The Applicant was notified orally by UNOG Medical Services of the decision
that her case would be referred for consideration of disability on 26 January 2018.
The Respondent contests that the Applicant was informed on 26 January 2018 by

UNOG Medical Services that her contract would be terminated as of
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31 March 2018, claiming that such a decision fiis a Human Resources mattero. The
Respondent did not contest, however, that the Applicant will be separated
regardless of whether she is or is not granted a disability benefit. Rather, he noted
that fiit is not contested that the decision to terminate [the Applicantés] contract for
health reasons has not been implemented yeto and that the Applicant requested
management evaluation thereof. The Respondent thus admits the existence of such

a decision.

20. By filing a request for management evaluation against the decision to separate
her for medical reasons and to refer her case for disability based on an incorrect
calculation of sick leave on 14 March 2018, the Applicant respected the statutory
time limits. The application for suspension of action is thus receivable.

Pr aaee, .a ’P,:?'

21.| The Tribunal recalls that the threshold required in assessing this condition is
that| of fiserious and reasonable doubtso about the lawfulness of the impugned
decision (Hep i UNDT/2009/003,C ¢ G UNDT/2009/071,W. ya o
UNIDT/2009/076,

"
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or carried over or paid out are irrelevant for that consideration. A literal reading of
the above rule can only mean that upon completion of three years or more of
continuous service, independently of the type of appointment, the maximum
entitlement of up to nine months on full salary and nine months on half salary in

any period of four consecutive years applies.

27. The foregoing notwithstanding, the Tribunal notes that under the applicable
legislative framework, a scenario in which a staff member is on continuous service
for three years or more on temporary appointments or on a combination of
temporary appointments and FTAs should normally not occur. The relevant
administrative instruction, ST/AI/2010/4/Rev.1 (Administration of temporary
appointments), limits temporary appointments to a maximum of 729 days (sec. 2.7),
provides for re-employment in case of any appointment granted following a
temporary appointment (sec. 1.2) and also precludes the recruitment of a person
employed on a temporary appointment against a FTA for the same position (sec.
5.7). However, if the Organization, nevertheless, recruits a staff member first on a
temporary appointment and then on an FTA against the same position/functions,
and if such service is continuous, there is no re-employment within the meaning of
the staff rules and the staff member should benefit from the same social security

benefits as any other staff member.

28. The Tribunal recalls that the Staff Rules prevail over administrative
instructions. Hence, administrative instructions have to be interpreted and applied
in accordance with the Staff Rules. It follows from the above and the literal meaning
of staff rule 6.2(b)(iii) that it covers continuous service of three years or more under
any type of appointment. In the absence of any ambiguity, a more restrictive
interpretation would be against the literal meaning of the staff rule and would
disadvantage staff members. It follows that a staff member who has completed three
years or more of continuous service, on any type of appointment, is®as of the date
of completion of the three years of continuous serviced®entitled to nine months of
sick leave with full pay and nine months of sick leave with half pay, in a term of

four consecutive years.
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29. The Respondent alternatively argues that the Applicantis service was not
continuous, as her re-employment under a new type of contract broke the continuity
of service as per staff rule 4.17. The Tribunal will examine whether although she
first had temporary appointments and then FTAs, the Applicantis service was

continuous for three years for the purpose of staff rule 6.2(b)(iii).

30. Relevantly, the Tribunal found in Kay, | UNDT/2017/040 (not appealed) that
while in case of re-employment there is no continuity of service (staff rule 4.17(b)),
such re-employment implies that a separation from service did indeed occur. To
consider whether the Applicant was separated between her temporary appointment
and her FTA, and was actually re-employed, the Tribunal will apply the test set out

in Ka[’ .

31. Unlike in Kay, ., the Applicantos temporary appointment expired before she
was granted an FTA effective 1 February 2016. However, expiration of an
appointment does not necessarily imply/lead to a separation from service. Rather,

the Tribunal needs to examine whether a separation did in fact
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37. In the absence of any additional evidence as to a settlement process showing
the actual separation of the Applicant from the Organization, the Tribunal finds, for
the purpose of the present proceedings of a suspension of action, that the
Applicantbs service for the purpose of staff rule 6.2(b)(iii) appears prima facie to be
continuous. Upon completion of three years of continuous service on
11 January 2018, the Applicant appears to have been entitled to a sick leave
entitlement of 195 days with full pay and 195 days with half pay. Therefore, her
referral to the UNSPC, and subsequent termination/separation from service, on the
assumption that she had exhausted her sick leave entitlements, are prima facie

unlawful.
v 3
gewy

38.
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47. In view of the foregoing, the application for suspension of action is granted
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