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Introduction 

1. By application filed on 21 December 2015, the Applicant seeks to suspend, 

pending management evaluation, the implementation of the decision to terminate 

his fixed-term appointment, as notified to him by letter of the Assistant Secretary-

General for Human Resources Management (“ASG/OHRM”) dated 1 December 

2015. 

Facts 

2. 
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6. By reply emails of 3 and 16 March 2014, the Applicant denied the attempt 

of deception allegations, holding that he had received medical treatment at the 

medical centre in question, that he had paid the submitted invoices, and that the 

medical centre had a capacity for up to five in-patient admissions at a time while 

outsourcing procedures that it could not handle. He also stated that he never 

requested sick leave during the alleged treatments 
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10. On 21 August 2014, the Applicant joined the United Nations Assistance 

Mission in Afghanistan (“UNAMA”) as an Engineer (P-3), on a fixed-term 

appointment. 

11. By letter dated 27 March 2015, the Executive Coordinator, UNV, shared 

VBI’s investigation report into alleged fraud by the Applicant, dated 

16 December 2013, with the Department of Field Support (“DFS”) at 

Headquarters, and advised that, after review of the investigation and the 

Applicant’s comments, the APDM had found the allegations to be “convincingly 

substantiated”; the case was, therefore, considered as one of serious misconduct as 

defined in the Code of Conduct for UNVs, in violation of the Conditions of 

Service for UNVs 2008. Based on the APDM’s recommendations, the Executive 

Coordinator “subsequently decided that summary dismissal would have been the 

appropriate disciplinary measure to take had [the Applicant] still been serving as a 

UN Volunteer”. 

12. On the same date, the Executive Coordinator, UNV, sent a letter to the 

Applicant conveying identical conclusions. 

13. By memorandum dated 15 June 2015, the Assistant Secretary-General for 

Field Support (“ASG/DFS”) referred the matter to the ASG/OHRM for the 

termination of the Applicant’s contract for “facts anterior to his appointment with 

UNAMA”, making reference to the letter of 27 March 2015 to DFS and VBI’s 

investigation report attached thereto. 

14. Following a letter of 22 September 2015 from the ASG/OHRM, the 

Applicant submitted written comments, dated 4 October 2015, reiterating that he 

did not commit fraud against VBI. 

15. By letter of the ASG/OHRM, dated 1 December 2015 and delivered to the 

Applicant two days later, the Applicant was informed of the decision to terminate 

his appointment pursuant to staff regulation 9.3(a)(v) and staff rule 9.6(c)(v) for 

facts anterior to his contract which, if known at the time of his appointment, 

should have precluded same, in particular the submission of medical insurance 
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claims containing false information. It was also in
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e. Chapter X of the Staff Rules and ST/AI/371 apply only when 

disciplinary measures are imposed. The aforementioned staff regulation 

9.3(a)(v) and staff rule 9.6(c)(v) envisage termination in circumstances other 

than disciplinary. The Applicant received the level of due process 

appropriate for termination for facts anterior; he was given the opportunity 

to provide comments, which he did on 5 October 2015; 

f. Contrary to the Applicant’s contention that the underlying conduct on 

which the Administration’s decision was based was not proven, the 

evidence against him is largely contained in the initial January 2014 

statement of the chief physician of the medical centre. While he later stated 

that the treatments allegedly received by the Applicant could hypothetically 

have been undertaken in that centre or at a referred clinic, he did not change 

his initial assertion that the invoices submitted were not authentic; 

Urgency 

g. There is no urgency, since the legality of the contested termination 

may be fully determined in the framework of a substantive application on 

the merits; 

h. Any urgency is self-created, the Applicant having waited two weeks 

to contest the decision; 
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addition, both the decision letter and the Respondent’s reply unambiguously 

invoke the discretionary power of the Secretary-General and “the delegated 

authority of the Under-Secretary-General for Management”. 

24. However, as a matter of fact, the decision was conveyed by a letter signed 

by the ASG/OHRM, which is in itself an important element in determining the 

authorship of the decision (see D’Hooge 2010/UNDT/044). It should be added 

that all correspondence on this matter, including internal correspondence not 

addressed to the Applicant—such as the ASG/DFS’ correspondence of 

15 June 2015—was addressed to the ASG/OHRM and not to the USG/DM. 

25. Further, the Tribunal notes that no indication can be found in the documents 

on file of the USG/DM’s involvement in the decision, or—at least—that he had 

been kept informed of the related procedures. 

26. Lastly, the Respondent, although confronted with the explicit contention 

that the decision-maker was not vested with the authority to terminate the 

Applicant, adduced no evidence of any kind of participation of the USG/DM in 

the decision-making process. In such a situation, it is not sufficient to simply refer 

to the wording of the ASG/OHRM’s letter; rather, the Respondent should have 

provided the Tribunal with convincing material showing that, indeed, it was the 

USG/DM, and not the ASG/OHRM, who took the contested decision. 

27. The competence of the decision-maker is a cornerstone of the legality of any 

administrative decision. When the exercise by the Administration of its 

discretionary power is under judicial review, any lack of authority leads inevitably 

to the rescission of the contested decision (Ademagic et al. UNDT/2012/131; see 

also Kompass Order No. 99 (GVA/2015)). 

28. In the absence of any evidence that the competent authority made the 

contested decision, serious and reasonable doubts arise as to its legality. If any 

such proof exists, the Administration will have ample opportunity to introduce it 

in the on-going management evaluation process. 
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29. In addition, other issues raise serious questions as to the lawfulness of the 

decision under consideration. Since it is based on staff rule 9.6(c)(v), there needs 

to be “facts anterior” to the Applicant’s appointment of such nature as to prevent 

his appointment. The Administration has clarified that these facts are not the 

determination by the Executive Coordinator, UNV, that the Applicant had 

engaged in serious misconduct deserving summary dismissal, but the alleged 

conduct itself, namely attempt of medical fraud by submitting false invoices to 

BVI. It is questionable to hold that the Organization did not know these facts at 

the time of the Applicant’s appointment, since BVI had long before submitted its 

investigation report, and disciplinary procedures had been engaged as per the rules 

applicable to UNVs. In this context, it is doubtful that the Organization may hold 

against one of his employees the fact that a relevant piece of information was not 

timely transmitted from one given department to another. 

30. Moreover, it is not clear whether the underlying facts characterised as fraud 

have been duly established. The Applicant has contested the relevant allegations 

from the beginning; from the case file, it is unclear whether the APDM found the 

evidence before it sufficient. In any event, the Tribunal notes that the 

Organization has not investigated the allegations and that the VBI report was 

finalised before it re-contacted the sole witness interviewed. It is further 

noteworthy that, when re-contacted by VBI, this witness altered his initial 

statement in various respects, which led VBI to ask further questions and one of 

its employees to write: 

This is a bit of an unfortunate situation as we had already 

reported … the fact that [the concerned medical centre] was an 

out-patient facility only to [the Applicants]’s employer. 

As you now confirm that inpatient admissions were possible, this is 

a cause for reasonable doubt on the possible admissions of [the 

Applicant]. (emphasis added) 

31. While conceding that there are reasons to doubt the credibility of both the 

Applicant and the witness, the Tribunal is not satisfied that the Administration 

takes as a fact that the Applicant committed fraud on the basis of what might be 

an incomplete or inadequate investigation. 
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Conclusion 

37. In view of the foregoing, it is ORDERED that the decision to terminate the 

Applicant’s contract for facts anterior to his appointment based on staff regulation 

9.3(a)(v) and staff rule 9.6(c)(v) be suspended pending the outcome of the 

management evaluation. 

(Signed) 

Judge Thomas Laker 

Dated this 30
th

 day of December 2015 

Entered in the Register on this 30
th

 day of December 2015 

(Signed) 

René M. Vargas M., Registrar, Geneva 

 


