
�����������	�

 


��
�����
���������

��
���
����

��������� 



  Case No. UNDT/GVA/2015/126 

  Order No. 99 (GVA/2015) 

 

Page 2 of 18 

Introduction 

1. 
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The Acting Director-General of UNOG concurred with this 

recommendation and requested that you be notified of his decision 

to place you on administrative leave with immediate effect. The 

administrative leave will continue for three months or until 

completion of an investigation and any disciplinary process, 

whichever is earlier, at which point the matter will be revisited. 

In the context of the investigation, it is considered to be in the 

interest of the Organization to place you on administrative leave in 

order to preserve all evidence and to avoid any interference with 

the investigation. The reasons for your placement on administrative 

leave also include an assessment that your redeployment would not 

be feasible in the current circumstances. 

13. The Applicant filed a request for management evaluation on 29 April 2015. 

Parties’ contentions  

14. The Applicant’s primary contentions may be summarized as follows: 

�����������	
�

a. The decision has not yet been fully implemented; as the Tribunal held 

in �� UNDT/2012/025, “a decision to place a staff member on 

administrative leave—with or without pay—is a decision with continuing 

effect which may be suspended … at any time as long as the administrative 

leave endures”; 


������������������������

b. The decision is ����������� unlawful; 

i. The (Acting) Director-General, UNOG, did not have delegation 

of authority to take the contested decision; in application of para. 5 of 

ST/AI/371 and Annex V of ST/AI/234/Rev.1, the recommendation by 

the High Commissioner, OHCHR, needed the approval by the 

Assistant Secretary-General (“ASG”) for Human Resources 

Management; 

ii. The OHCHR, like all other UN Secretariat Offices and 

Departments, including e.g. the Ethics Office and the Office of the 
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c. The urgency results from the continuing legal effect of the unlawful 

decision of 17 April 2015, which the Applicant challenged immediately; 

hencr74hwqk7b3F7”w”3wRheqkwbMMM4whdqk“bFMc
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investigation is informed of the Organisation’s intention to investigate the 

alleged misconduct; 

k. 
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Any alleged “reputational” damage to the Applicant is not the result of his 

placement on administrative leave—or of its alleged continuing effect—but 

rather that of OIOS decision to investigate the allegations of misconduct 
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produce legal effects beyond their implementation, they are characterized by the 

fact that the commencement and completion of their implementation are 

simultaneous. Therefore, and since implementation is not completed before the 

actual period of administrative leave has expired, a decision to place a staff 

member on administrative leave can be suspended at any time before such expiry, 

under art. 2.2 of the Tribunal’s Statute. 

19. Accordingly, since the request for management evaluation is still pending 

and the administrative leave is still ongoing in the present case, the Tribunal finds 

that the application is receivable. 

20. Further, the Tribunal can order suspension of the contested decision only if 

it concludes that all three cumulative criteria, namely ������ ����� unlawfulness, 

particular urgency and irreparable damage, are met. 


������������������������

21. With respect to the first criterion, the Tribunal has repeatedly held that the 

prerequisite of ������ ����� unlawfulness does not require more than serious and 

reasonable doubts about the lawfulness of the contested decision (see !�����	" 

UNDT/2009/003; �������� UNDT/2009/071; ����� Order No. 90 (GVA/2010); 

������ UNDT/2011/134; �"�		����"
�
 UNDT/2011/198; #����

UNDT/2012/080; #� Order No. 188 (GVA/2013)). 

22. In this respect, it held in ����� Order No. 90 (GVA/2010) that: 

[T]he combination of the words “appears” and  “prima facie” 

shows that this test is undemanding and that what is required is the 

demonstration of an arguable case of unlawfulness, 

notwithstanding that this case may be open to some doubt. This 

was echoed in Corcoran, UNDT/2009/071, in which the Tribunal 

held that “since the suspension of action is only an interim measure 
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delegated authority to place the Applicant on administrative leave pursuant to 

staff rule 10.4. 

24. At the outset, the Tribunal recalls what the Appeals Tribunal requested in 

Judgment ���	�	 2015-UNAT-511, namely that any mechanism used for the 

purpose of delegation of authority must contain “a 
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28. Annex V of the same administrative instruction,  �		���� ��	"��� 	"��

��	"���	
����"�������������������
� �����"���'���	��������� ���	�
�� ��� ������ ���

�

(�������	����	��	"�������	�����	"������	�������������)��������	"�������	����������)�

�*+�(emphasis added), sub-section ���	���,�	�����-�������	�&�����, delegates the 

decision to place staff members under administrative leave under staff rule 10.4 to 

UNOG “with respect to [its] staff”. 

29. Further, the Tribunal took note of ST/SGB/2000/4 (Organization of the 

United Nations Office at Geneva), which provides in sec. 2, ��	��� ����, that 

“[UNOG] … provides administrative and other support services for the Office of 

the United Nations High Commissioner for Human Rights”. The bulletin further 

states that UNOG is divided into organizational units, as described in the bulletin, 

namely the Director-General (Office), the Division of Administration, the 

Conference Services Division, UNOG Library and the United Nations 

Information Centre. The OHCHR is not contained in the bulletin as an 

organizational unit of UNOG; rather, it is explicitly and simply referred to as a 

unit to which “administrative and other support services” are provided by UNOG. 

30. This is further elaborated by the Memorandum of Understanding (“MoU”), 

dated 1 June 2010, between UNOG and OHCHR, which contains a detailed list of 

services that UNOG renders to OHCHR. Under “Human resources services”, the 

MoU states, ��	��� ����, that UNOG, on the one hand, approves “IMIS personal 

actions … travel authorizations …; education grants” etc., whereas, on the other 

hand, UNOG is “[p]roviding guidance and assistance in handling staff grievances 

and cases involving conduct and ethics issues”. As such, the Tribunal observes 

that the MoU makes a clear distinction between matters for which UNOG has full 

decision making power and others, such as “cases involving conduct and ethics 

issues”, in which its support is limited to giving guidance to OHCHR. 

31. In view of the level of detail contained in the MoU, the Tribunal concludes 

that it does not provide for a general and holistic provision of services, but rather 

contains an exhaustive list, which does not refer to any decision relating to the 

placing of staff members on administrative leave. 
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32. The Tribunal also examined General Assembly resolution A/Res/48/141 of 

20 December 1993, by which the General Assembly decided to create the post of 

High Commissioner for Human Rights, as “the United Nations official with 

principal responsibility for United Nations human rights activities under the 

direction and authority of the Secretary-General”. By said resolution, the General 

Assembly further decided that the “Office of the High Commissioner for Human 

Rights shall be located at Geneva and shall have a liaison office in New York” 

and “[r]equests the Secretary-General to provide appropriate staff and resources, 

within the existing and future regular budgets of the United Nations, to enable the 

High Commissioner to fulfil his/her mandate”. Nothing in the resolution indicates 

that OHCHR falls under the “umbrella” of UNOG or that staff of the OHCHR 

become “UNOG staff”.  

33. In light of the foregoing legal instruments, it appears that OHCHR is a mere 

client of and administered by UNOG only to the extent provided for in the above-

mentioned bulletin and the MoU. OHCHR is not part of UNOG organizational 

structure. As such, OHCHR Geneva based staff do not fall under the delegation of 

authority provided for under Annex V of the ST/SGB/234/Rev.1 to UNOG “with 

respect to [its] staff”. The Respondent’s argument that “any reference to “their 

staff” in ST/AI/234/Rev.1 should be understood as including all staff members of 

the Secretariat, based in the duty station and administered by UNOG”, is not 

supported by the available legal instruments. To find otherwise, and to adopt the 

Respondent’s argument, would lead to the result of having staff members with 

dispersed and/or decentralized offices—including OHCHR that has its main office 

in Geneva, but also a liaison office in New York and various field offices—

depend on different authorities with respect to such an important decision as that 

to be placed on administrative leave. 

34. By reference to the standard set by UNAT in the abo
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General, UNOG, had such authority with respect to placing the Applicant on 

administrative leave. 

35. The Tribunal further notes that the fact that the ASG for Human Resources 

Management was copied on the memorandum of 17 April 2015, and that she 

confirmed, in an email of 1 May 2015, that it was her understanding that the 

Director-General, UNOG, had the delegated authority to take the contested 

decision, did not correct  the fact that the initial decision was taken by an official 

whose authority to take the contested decision is open to serious and reasonable 

doubts, as described above. 

36. Further, the Tribunal considered whether the decision was taken on legally 

sound grounds. In this regard, the Tribunal notes that pursuant to staff rule 

10.4 (a), a staff member may be placed on administrative leave, subject to 

conditions specified by the Secretary-General, at any time pending an 

investigation until the completion of the disciplin
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finds that the measure to place the Applicant on administrative leave for the 

reason provided for in the memorandum of 17 April 2015 defeats its purpose. 

43. Finally, the Tribunal notes that the Respondent, in his reply, refers to an 

incident involving another OIOS investigation, which allegedly has been ongoing 

against the Applicant and which equally concerns allegations of leak of 

confidential information. The Tribunal recalls that staff rule 10.4(b) provides that 

“[a] staff member placed on administrative leave … shall be given a written 
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48. The Tribunal notes that placing a staff member on administrative leave must 

be based on serious grounds. Indeed, para. 4 of ST/


