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8. By email dated 13 March 2023, the Applicant shared with the supervisor his 

concerns that 2022 PER was internationally aimed at intimidating and humiliating 

him by misusing hierarchical superiority. 

9. On 17 March 2023, the Applicant’s supervisor replied, regretting that the 

performance management discussions impacted the Applicant, but clarified that this 

was never his intention and confirmed the Applicant’s performance rating as 

“performance needs improvements.”�He explained that the Applicant would be 

given a PIP, through which he would be able to demonstrate progress against 

mutually agreed performance indicators linked to the areas identified as needing 

improvement. 

10. On 21 March 2023, the supervisor explained to the Applicant the procedure 
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16. 
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32. The Disciplinary Process Policy provides the following in its relevant parts: 

19. OIAI shall acknowledge receipt of a report and undertake an 

initial assessment to determine whether an investigation is 

warranted. OIAI retains the ultimate authority to decide which cases 

it will consider. 

20. If the report does not contain sufficient information to warrant 

an investigation, the reported conduct would not, as a matter of law, 

amount to misconduct, or it is unlikely that an investigation would 

reveal sufficient evidence to sustain, as a matter of law, a finding of 

misconduct, OIAI shall close the case. OIAI may refer the reported 

conduct to the responsible manager(s) or DHR for appropriate 

administrative or managerial action. 

33. It follows that OIAI has an obligation to consider whether the matters the 

Applicant complained of fall within its mandate.  

34. As ruled by UNAT, “the Administration has a degree of discretion as to how 

to conduct a review and assessment of a complaint and may decide whether to 

undertake an investigation regarding all or some of the allegations” (
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Whether the preliminary review was conducted properly 

37. The Applicant did not dispute the investigation process. What is disputed is 

whether OIAI’s decision not to initiate an investigation into the Applicant’s alleged 

harassment and abuse of authority was lawful, reasonable and fair. 

38. The Applicant primarily contends that while work-related matters normally 

do not constitute prohibited conduct, art. 11 of POLICY/DHR/2020/002 UNICEF 

Policy on the Prohibition of Discrimination, Harassment, Sexual Harassment and 

Abuse of Authority (“Prohibited Conduct Policy”) does not exclude 

performance-related matters. 

39. In this context, the Applicant asks the Tribunal to review his complaint under 

the exceptional scope of art. 11 above. He argues that he does not contest the 

performance ranking per se, but the way his performance evaluation was handled, 

the context and surrounding circumstances, and the personal issues with respect to 

the supervisor involved. 

40. In support of his allegations, the Applicant claimed his supervisor: 

i. Lack of guidance, feedback, and coaching during the 

performance cycle; 

ii. Misjudgment of the Applicant’s achievement; 

iii. Inflexibility in revising the performance rating based on the 

Applicant’s comments; 

iv. Intent to humiliate the Applicant as a result of his criticism of 

MCO’s management relating to staff turnover and retention; 

v. Intent to humiliate the Applicant by recommending upgrading the 

rating of two of Applicant’s supervisees; and  

vi. The 17 and 21 March 2023 emails, which the Applicant considers 

a “form of coercion and blackmailing.” 
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41. The Respondent argues that the contested decision is legal, reasonable and 

procedurally fair. In support of his argument, he submits that the Applicant’s 

allegations fall squarely in the realm of disagreements on work performance and do 

not disclose possible prohibited conduct. The supervisor’s alleged lack of guidance 

during the performance cycle and misjudgment of the Applicant’s achievement do 
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56. Subsequently, the supervisor’s email dated 21 March 2023 states: 

I understand that you might wish to rebut the PER, which is of 

course your right, and I am ready to participate in the review process. 

Nevertheless, I still believe that it is in your best interest, and the 

best interest of the organization for us to agree on the way forward 

and the content of the PIP, so we can [implement] and move 

forward. 

57. A plain reading of both emails sent to the Applicant does not serve to 

conclude any form of alleged coercion or blackmail. 

58. In fact, the Tribunal notes that on 11 December 2023, the PIP was concluded 

successfully as the Applicant achieved sufficient progress against all the agreed 

indicators. 

59. The Tribunal also notes that in his rejoinder, the Applicant presented 

numerous incidents to support his allegation that his supervisor’s “intention to 

humiliate and to create a hostile and offensive work environment [was] deliberate 

because these were not only caused by the performance evaluation event itself, but 

[were] further confirmed and exacerbated by a series of follow
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62. It is in general true that the burden of proof or test to be applied to the question 

of whether a complaint should be investigated must be lower than the burden of 

proof or test to be applied to prove a case of unlawful separation (Yavuz, para. 52). 

The Tribunal finds, however, that the Applicant’s case does not reach that level 

either. In view of the foregoing, the Tribunal concludes that the preliminary review 

was properly conducted. 

Whether the Administration committed any errors in making the contested decision 

63. The Applicant submits that both OIAI and the Ethics Office have failed to 

prevent and protect him from retaliation, in breach of DHR/POLICY/2018-001 

UNICEF Policy on Whistle-Blower Protection Against Retaliation, and the 

Rebuttal Review Report has played an authoritative role in not initiating an 

investigation. He further claims that the recent proposal to abolish his post was 

retaliatory as he filed a complaint for harassment and abuse of authority against his 

supervisor. 

64. The Tribunal recalls that the instigation of disciplinary charges against a staff 

member is the privilege of the Organization, and it is not legally possible to compel 

the Administration to take disciplinary action (
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c.  The Ethics Office to recommend that the Executive Director take 

appropriate measures to safeguard his interests and to prevent any retaliatory 

action; and  

d. USD1.0 on moral damages. 

73. Since the contested decision is deemed lawful, the Applicant is not entitled to 

any remedy. 

74. Notwithstanding, the Tribunal recalls that it cannot order the Ethics Office to 

undertake any action with respect to the allegations of retaliation raised by the 

Applicant in this case, as its role is limited to reviewing the legality, reasonableness 

and correctness of the contested decision. Any potential or alleged retaliation 

concerns should be directly addressed to the Ethics Office through the appropriate 

channels. 

Conclusion 

75. In view of the foregoing, the Tribunal DECIDES to reject the application in 

its entirety. 

(Signed) 

Judge Sun Xiangzhuang  

Dated this 16�� day of December 2024 

Entered in the Register on this 16�� day of December 2024 

(Signed) 

Liliana López Bello, Registrar, Geneva 

 


