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1.  The Applicant was the Chief Procurement Officer with the African Union/United
Nations Hybrid Operation in Darfur (lUNAMID0). He held a continuing appointment
at the P-5 level and was based in El-Fasher, Sudan. In this application, the Applicant
seeks to assert a fiClaim for negligence and Absent Duty of Care.0! For the reasons set

forth below, the application is dismissed.

‘3 tsa < \“Abr‘ltssl us
2. This case is the latest round in the Applicantés years-long effort to obtain
compensation for injuries he alleges are service-related. Those efforts include claims
for disability benefits under Article 33 of the United Nations Joint Staff Pension Fund
(UNJSPF) Regulations and for benefits under Appendix D to the Staff Rules, in
addition to claims for negligence. The essential events related to the negligence claims
are set forth below.

3. The Applicant previously served as a military staff officer with the Pakistani
Army and was deployed with the Pakistani contingent to the United Nations
Verification Mission in Angola (1996). During that deployment, his right leg was
injured in a demining accident that required extensive treatment and rehabilitation. He
was eventually discharged from treatment with a disability assessment of 2.2%

according to South African Armed Forces Scales. His right leg was shortened by 2 cm
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4.  In 2000, the Applicant joined the United Nations as a staff member. He was an
Associate Procurement officer at the Mission in the Democratic Republic of the Congo
(MONUC, as it was then known).

5.  The UN was aware of the 1996 accident and treatment but issued him an Al
medical clearance to serve with MONUC. Between 2009 and 2018, the Applicant
served as a procurement officer at UNAMID at various levels, again with medical

clearance.

6. On 15 March 2017, the Applicant was seeking diagnosis and treatment for pain
and swelling in his knee. He alleged that the arm of an x-ray machine struck his knee
causing injuries which ultimately led to the amputation of his right leg.

7. On 14 November 2019, the United Nations Staff Pension Committee granted the
Applicant a disability benefit under Article 33 of the UNJSPF Regulations.

8.  The following month, the ApplicaEt filed an Appendix D claim which was also
the subject of litigation before the United Nations Dispute Tribunal (UNDT).

9.  On 25 April 2023, the Applicant|challenged fithe Secretary-Generalds implied
decision not to respond to his complaingjof negligence, gross negligence, and a breach
of a duty of care.0 That application wagjregistered as Case No. UNDT/NBI1/2023/038
and dismissed three days later in As,dl UNDT/2023/025. The Applicant did not
appeal that judgment.

10. Nearly a year later, on 19 March 2024, the Applicant filed the instant case once
again contesting fi[a] non-decision of the UN Secretary-General to entertain a claim for

negligence and absent duty of care by UN officials, including medical officialso.

11. The Respondentds reply contested the case on both its receivability and merits.

The Applicant filed a Rejoinder addressing the issue of receivability.
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12.  The Respondent first argues that this application is not receivable under the
doctrine of s ug-ua because the issues were decided in UNDT/2023/025. The
Applicant disputes this, arguing that this application is not duplicative of his prior
application and that UNDT/2023/025 did not address the merits of his claim.

13.
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Management Evaluation Unit said it did not address fiissues of alleged dereliction of
duty on the part of the Organization and its medical officers.o

17. The Respondent thus claims that when the Applicant filed UNDT/NBI1/2023/038,
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negligence cannot reset the clock to make the October management evaluation request
timely. ywa«ay,~ 2015-UNAT-557, paras. 31-33.

21.  The Applicants observation that there are no established procedures regarding

claims for negligence is an interesting point, which brings us to the Respondentés final
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ga ¥ ~€-Pek g in Mr. Nigamés circumstances and such a claim was thereby

irreceivable.o 7d., para. 41 (emphasis added).

25. It is crystal clear that the Applicantds claim in this case is based on alleged
negligence by United Nations officials. That is not a cause of action available to staff
members and is beyond the jurisdiction of this Tribunal. The Applicantis effort to
clothe this claim as an implied decision by the Secretary-General to deny his negligence

claim dres not change its essential character.

26. The Triunal notes that in his rejoinder, the Applicant makes a point of stating
that the ﬁAppljcantﬁs claim is not vexatious.0 This is particularly interesting in that the
Responflent did not mention anything about the application being vexatious. To
paraphrgse Wi}jliam Shakespeare, fithe [Applicant] doth protest too much, methinks.o
See Hdly ey, ACt 111, Scene 1.

27. W~ gdhy
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described as fioutrageouso Yakewev sup g; having fino reasonable chance of successo

B-y.a sup g; or contrary to clear jurisprudence.y g ,;gedﬁm 2014-UNAT-410, para. 30.
29. Most apt to the instant case, the Appeals Tribunal noted in “won sup p, that

Mr. Toson has recently advanced unsuccessfully the same argument,
albeit in respect of another case altogether. By refusing or failing to be
guided by the judgment and reasoning in that earlier case and persisting
with precisely the same unmeritorious point in this case, Mr. Toson
risks incurring an award of costs against him for vexatious and frivolous
conduct of his litigation. The Secretary-General has not sought such an
order on this occasion and so, while not making one, we do put Mr.
Toson on notice of the risk he runs by employing such strategies in his
litigation.7 d. para. 23.

30. Here, too, the Tribunal observes that the Applicant is advancing the same
unsuccessful arguments and refusing to be guided by the reasoning of the earlier case

and of settled jurisprudence. Since the Respondent has not sought an award of costs,
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