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5. The Applicant claima
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members and the accountability of managers and staff members alike.0
A/RES/61/261, para. 4.

12. Article 11.6 of the Statute of the Dispute Tribunal provides that
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afforded due process via the disciplinary process.wz o f,‘x UNDT/2024/080
™ & 2014-UNAT-417, para. 66. Indeed, the Tribunal denied Mr.
gophocleouso request for anonymisation in his own case on the same grounds of

transparency and accountability wz~ o ’*

P p;; paras. 17-23

T w, o wr e 5y WDPaly =4,
17. The parties botH’ point out that shortly before the deadline for closing
submissions in this case, the Dispute Tribunal (sitting in Geneva) issued its
judgment inwz o ffx UNDT/2024/080, wherein ATR0s harasser contested the
decision to impose on him the disciplinary measure of demotion by one grade, with

deferment for three years of consideration for eligibility for promotion!

18. The Applicant here relies on that judgment as confirmation that she was a
victim of established sexual harassment at the hands of Mr. Sophocleous,

aggravated by the imbalance of power between them.

19. The Respondent argues that the instant case is now moot because the
w5 e ‘?x judgment revealed the disciplinary measure imposed on him, which

was the remedy sought by the Applicant in this case.
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‘x it

F
20. The Respondent argues that the public revelation of the disciplinary measure

imposed upon Mr. Sophocleous renders this case moot. The Tribunal disagrees.

21. First, the Applicant seeks more than just the right to be informed of the
discipline imposed on Mr. Sophocleous. She also seeks to be informed whether Mr.
Sophocleous was listed in the ClearCheck database and to be awarded
compensation for the moral damages she incurred due to the established sexual
harassment she suffered at the hands of Mr. Sophocleous. The publication of

w5 e ‘?x UNDT/2024/080 does not impact upon those claims at all.

22. Second, even though ATR now knows the discipline imposed on her sexual
harasser, her claim that she had a right to be informed by the Organization has not
been resolved. Her current knowledge results from serendipity and not by any
action of the Respondent in rescinding the contested decision or otherwise

recognizing her right to this information. .’ .G, 2011/UNDT/211, para. 37.

23.  The Appeals Tribunal, sitting »# g % pursuant to Article 10.2 of its Statute
said in g .# 2017-UNAT-742, that the doctrine of mootness

should be applied with caution&. And a court should be astute to
reject a claim of mootness in order to ensure effective judicial
review, where it is warranted, particularly if the challenged conduct
has continuing collateral consequences.

24. The Appeals Tribunal noted that the mootness doctrine is both an issue of
judicial economy and judicial refusal to issue advisory or speculative opinions.
K ,m;‘p;y , para. 44, citing Kates and Burke, M. 4™ M gei Pe \L,\,,.ng

T. (54 5 w T, <P2 California Law Review 1385 (1974). The mootness
doctrine includes a ficontinuing controversyo corollary whereby fif essentially the
same controversy is likely to be presented again, judicial economy € may be better
served by deciding the case presently before the court, provided that the parties

remain sufficiently adverse to preserve the functional competence of the court.0_g

p. 1418 and cases cited therein. The continuing controversy corollary to the

mootness doctrine applies in this case.
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25. The Respondent has taken the position that

Aggrieved individuals are not entitled to be informed of the specific
disciplinary or administrative measures taken against another staff
member after the closure of a disciplinary process. The regulatory
framework concerning the disciplinary process&provides no
statutory grounds for the decision-maker to disclose to an aggrieved
individual the specificities of the disciplinary and/or administrative
measures.

26. This institutional policy is broadly stated and not restricted to only this
Applicant. That policy indicates that the same controversy (whether a sexual
harassment victim has a right to be informed of the discipline imposed on their
harasser) is likely to be presented again, if not by this victim regarding this harasser,
then by another victim against a different harasser. And, of course, the parties
remain adverse as to the existence of this right to be informed. The Tribunalds

competence is therefore preserved.

27. The Tribunal finds that the question of whether a victim of sexual harassment
has the right to be informed of the discipline imposed on his/her harasser must be

resolved. The Tribunal, therefore, declines to dismiss this case as moot.
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leadership in eradicating attitudes, behaviour and language stemming from

discrimination based on sex.0_gpara 15

30. Unfortunately, the Organizationfs fiunique position to provide leadershipo
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37. In May of 2018, it was announced that a screening system had been

established to prevent former employees found guilty of sexual misconduct from

finding new jobs with UN agencies. The system constituted an electronic registry
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41. ST/SGB/2019/8 also added a new provision - that post-investigation
measures may include fi[e]nsuring that due consideration is given to any special

requirements for the affected individual as a result of the prohibited conducto._p—

para. 6.12(b).

42. Although the 2019 SGB also provided for periodic review, fievery two years
at a minimumo, it appears that no additional revisions have been promulgated in the
five years since it was issued.

\) P ).V‘ 4" S 'X~’7
43. Although the partiesd arguments cite to on ST/SGB/2008/5, there is
disagreement as to whether it is the applicable Bulletin.

44. Regarding implementation, para.8.3 of ST/SGB/2019/8 provides that

Investigations initiated prior to the entry into force of the present
bulletin shall continue to be handled in accordance with the
provisions of Secretary-Generalds bulletin ST/SGB/2008/5. In all
other respects, the present bulletin hereby supersedes
ST/SGB/2008/5.

45. A clear reading of this provision is that ongoing investigations will continue
to be handled under the 2008 SGB, but everything else involving the complaint will
be governed by the new SGB.

46. This case does not involve the investigation itself, but the Organizationds
actions following the investigation. Thus, it falls within fiall other respectso, and it
is clear that ST/SGB/2019/8 supersedes ST/SGB/2008/5. The Tribunal finds that
ST/SGB/2019/8 is the governing document. However, as the parties agree, the

analysis is the same under either bulletin.

4 »
- &t fgx g t[/,z y ,‘ i A

47.  With this context in mind, the Tribunal will examine the issues raised by the

Applicant in this case.

48. On 18 April 2023, the ASG/HR informed the Applicant that an investigation

substantiated the Applicantis complaints of sexual harassment by Mr. Sophocleous.
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It further informed her that the fiUnder-Secretary-General for Management

Strategy, Policy and Compliance decided to impose an appropriate disciplinary
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thing twice over in different words. In effect, the ASG/HR told the victim here that

fithe action taken was to take action.o

54. Initially, the Tribunal notes that the right of a victim to be to be informed fiof
the disposition of their caseso is recognized in para. 6(a) of the Declaration of Basic
Principles of Justice for Victims of Crime and Abuse of Power, which in 1985 was
adopted by the United Nations General Assembly in A/RES/40/34, para. 3.

55.  Further, it is observed that the right of a victim of sexual harassment to be
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The clear purpose of these provisions in the Secretary-Generalds Bulletins is to
create transparency, implementing the theory that fisunlight is an antiseptico to the
plague of sexual harassment. Informing a victim of sexual harassment that the
Organization has decided to fiimpose an appropriate disciplinary measureo is

opaque, not transparent, and an inadequate germicide for further sexual harassment.

60.  Under staff rule 10.2(a), fan appropriate disciplinary measureo could be
anything on the spectrum from a written censure to separation from service. A
written censure is merely a slap on the wrist, while separation from service is the
death penalty for a career within the international civil service. Thus, where on that

spectrum any particular action falls matters immensely, and informing the victim
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fi(b) [e]nsuring that due consideration is given to any special requirements for the

affected individual as a result of the prohibited conduct.0 _g4para 612

63. In this case, ATR said that being informed of the disciplinary measure
imposed on Mr. Sophocleous is crucial to fireassure [her] and other victims that
[they] will not come across our harasser in our career within the UN system.0 The
record indicates that the Organization failed to ensure that due consideration was

given to this reasonable request for reassuring information.

64.  As for the Respondentds position that the Bulletins do not grant rights to the

Applicant as an aggrieved or affected individual, this is easily disposed of.
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right in their reports of sexual harassment being handled according to the
procedures prescribed in ST/SGB/2008/5 and ST/SGB/2019/8.°

68. In sum, the Tribunal finds that the Organization unlawfully denied the
Applicantds right to be informed about the disciplinary sanction that was imposed

on the staff member who harassed her, Mr. Sophocleous.

' & . . MKy o a
- &1l o (1] Yo A0 386 3 % Pag, .

T
69. The Applicant also claims that she is entitled to have the Organization
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g 1t O R
78. Finally, the Applicant claims she is fientitled to compensation for the moral
damages and well substantiated damages to health, which are unquantifiable,

incurred due to the established sexual harassment suffered.o

79. Here too, the Respondent argues that this claim is not receivable under the
legal framework. He points out that the SGBs do not provide a right to financial
compensation and that this case is not a review of a decision denying compensation
under Appendix D of the Staff Rules and Regulations.

80. The Respondent is correct on both points. Neither ST/SGB/2008/5 nor
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Entered in the Register on this 27" day of November 2024

)
Wanda L. Carter, Registrar, Nairobi
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