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1.
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c.  The Applicant did not disclose these arrangements to UNOPS as

required; and

d.  The Applicant filed dependency status declarations that failed to declare
that his wife provided remunerated services for Mr. Kendrick and that one of

his sons was financially supported by Mr. Kendrick.

6. The Applicant acknowledges his involvement with Mr. Kendrick and his

failure to report or disclose these private arrangements to UNOPS as required.
7. Specifically, the Applicant agrees that:

a. In July 2017, he entered into a tennis sponsorship agreement with
Mr. Kendrick relating to his youngest son. The Respondent claims that the
total value of this agreement was USD1.2 million, while the Applicant says

that figure fiis grossly exaggeratedo;

b.  Mr. Kendrick granted him fian interest-free revolving loan facilityo for
five years, with a limit of USD500,000 per annum and a total cap of
USD2,000,000. He also agrees that he had used USD278,091.69 of this filoan
facilityo by January 2021;

c.  Heused Mr. Kendrickos credit cards for his personal expenses between
October 2018 and December 2020. The Respondent claims that the
Applicantds purchases on Mr. Kendrickés credit cards amounted to
approximately USD18,082.68, while the Applicant says he fihas no way to
verify the figure in questiono and that these charges are part of the

above-referenced filoan facilityo;

d. Mr. Kendrick paid for repairs to the Applicantds property in
Mamaroneck, NY, USA, in the amount of USD2,835. He claims that this is

also part of the filoan facilityo;
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8.

e. Mr. Kendrick paid EURS8,215 for custom furniture and home
accessories, half of which was for his apartment in Kyiv and the remainder
for his sonds apartment. Again, he claims that this amount was part of the

filoan facilityo;

f. He purchased a Mercedes Benz luxury vehicle for his wife in the
amount of DR598,839 with funds received from Mr. Kendrick and/or entities
under his control. He argues that the purchase was made under a consultancy
contract that his wife had with Mr. Kendrick, which allegedly involved her
support in locating, purchasing, renovating, and furnishing an apartment in
Ukraine for Mr. Kendrick. The Respondent points out that the car was

initially registered in the Applicantés name;

0. He obtained, from Mr. Kendrick, accommodations, financial and other

material support in relation to the relocation of his eldest son to Spain;

h.  InJanuary 2018, he signed a consultancy agreement with Mr. Kendrick

to provide him with business advice; and

i That in his dependency status declarations for the period 2019-2021, he
did not disclose that his wife was pursuing remunerated employment with
Mr. Kendrickés companies. He maintains that disclosure was not required
because she fiwas under contingent employment agreement which means that
had she not achieved the agreed milestones, she would not have received any

emolumentso.

The Applicant also concedes that his involvement in outside activities and/or

private arrangements with Mr. Kendrick could be perceived as a potential conflict

of interest and thus as misconduct.

Consideration

Scope of judicial review

9.

The Applicant was charged with gross misconduct by having violated the

following Regulations and Rules of the Organization: staff regulations 1.2(a),
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1.2(b), 1.2(d), 1.2(e), 1.2(f), 1.2(9), 1.2(i), 1.2(l), 1.2(m), 1.2(0), 1.2(q); staff rules
1.2(k), 1.2(m), 1.2(p), 1.2(q), 1.2(s), 1.5(a), 1.5(c), 1.7; UNOPS financial
regulation 5.02; UNOPS financial rules 103.02, 103.03, 108.02, 113.01, 122.20(a);
and UN financial rule 104.14.

10.
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d.  Staff regulation 1.2(I) on Honours, gifts and remuneration: No staff
member shall accept any honour, decoration, favour, gift or remuneration
from any non-governmental source without first obtaining the approval of the

Secretary-General,

e.  Staff regulation 1.2(m) on Conflict of interest: A conflict of interest
occurs when, by act or omission, a staff members personal interests interfere
with the performance of his or her official duties and responsibilities or with
the integrity, independence and impartiality required by the staff memberds
status as an international civil servant. When an actual or possible conflict of

interest does arise, the conflict shall be disclosed by staff members to their
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unanticipated honour, decoration, favour or gift, including a minor gift of

essentially nominal value, would cause embarrassment to the Organization,
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12.
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21. Itissufficient to note that the Applicant agrees that he engaged in undisclosed
and unauthorized outside activities that entailed personal financial arrangements

between Mr. Kendrick and himself (and/or his family) resulting in financial benefits
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d.  Was the withholding of the PF.4 form a proper and reasonable exercise

of discretion?
26. The ensuing analysis will focus on the issues that are still under challenge.

Whether the Applicant wilfully misled the Orgahnization

27. Although neither the sanction letter nor the application mentions the word
fifraudo, the Applicant stated during a CMD that he challenges fiwhether there was
fraud committed by [him] that resulted in a $63 Million losso. The Tribunal deems

this to be a challenge to the amount of loss, if any, and not to the fact of whether

Page 11 of 34






36. In addition, the evidence includes numerous statements by EAC+ members
that the Applicant imposed extreme time pressure on the EAC+ to move the projects
forward. The Applicant was reported to exhibit frustration and anger when he was
challenged or questioned about his proposals. And, when proposing deals, the
Applicant would alternate between providing very little supporting documents on

his proposals or, burying the EAC+ in minutia and paper.

37. Infact, on one documented occasion, the Applicant even acted offended when
asked to better explain S3ibs selection of projects and partnerships, stating: fil find

this exercise unnecessary and borderline humiliatingo.

38. This evidence makes it clear that the EAC+ was not a truly independent body

reviewing the Applicantds proposals sufficient to absolve him from responsibility.

39. Asfor Ms. Faremo, she said in her interview to OlOS that when she took over
as ED of UNOPS, the Applicant had been acting in that role and was considered by
many to be iMr. UNOPS0. This sentiment was shared by other staff members of
the EAC+, as established during the investigation.> Due to fihis level, role, and
responsibility, and [her] trust, [she] trusted that he did these things properlyo.
According to the ED, fithe predictability [she] could offer to UNOPS was to trust
[the Applicant] with the delegated authorityo and she admits to being finever deep

in the operational detailso herself.

40. The Tribunal notices, moreover, that this reputation of iMr. UNOPS0 was not
imposed on the Applicant by others, but rather cherished and constructed by him.

The evidence shows very clearly how the Applicant portrayed himself as the
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46. Itis self-evident that any reasonable person would have had serious concerns

about the Kendrick deals if they had known of these relationships when the

Applicant proposed the deals.

47.
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54. Of course, if there was no actual conflict of interest, then why did the

Applicant not disclose the existence of these financial arrangements as reKp-jjtpm2vnt®[id/-iCpF/r-rjp/2mj
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60.

The Tribunal finds that the evidence clearly and convincingly shows t
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65. The joint and several liability finds legal support in staff rule 10.1(b), which

states (emphasis added)
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83. In view of the foregoing, the Tribunal finds that the Applicant is to be held
liable for the financial loss that the Organization suffered in connection with the
Kendrick entities, and that the amount of loss attributable to him is USD58,800,000,
which only consists of the principal capital that UNOPS gave to the Kendrick

entities.

Whether the disciplinary sahction is proportiohate to the misconduct

84. The Dispute Tribunal Statute provides in art. 9.4 that, in reviewing a
disciplinary decision, the Tribunal shall, infer alia, determine fiwhether the
disciplinary measure imposed was proportionate to the offenceo. This provision was
recently added to the Statute but is merely a codification of a long-standing
jurisprudence (see, e.g., Sahwidi, 2010-UNAT-084).

85. The principle of proportionality has been described as meaning that the
sanction fishould not be more excessive than is necessary for obtaining the desired
resultd (see Machanguana UNDT/2013/149, para. 48, citing Sahwidi,
UNDT/2012/169).

86. In applying the principle of proportionality, the Appeals Tribunal stated in
Branglidor 2022-UNAT-1234, para. 59, that:

[T]he Administration has broad discretion in determining the
disciplinary measures imposed on staff members as a consequence
of misconduct. The Administration is the best authority to select a
satisfactory sanction within the limits stated by the respective norms,
sufficient to prevent repetitive wrongdoing, punish the wrongdoer,
satisfy victims and restore the administrative balance. Thus, in
determining the proportionality of a sanction, the UNDT should
observe a measure of deference, but more importantly, it must not
be swayed by irrelevant factors or ignore relevant considerations.

87. As noted earlier, the Applicant is not challenging the portion of the
disciplinary sanction that dismissed him, just the imposition of a fine of twelve
monthsd net base salary, lack of applicable indemnities, the aforementioned

financial recovery action and withholding of his pension paperwork.
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88. The sanction letter recounts that the Secretary-General considered the nature
of the Applicantds misconduct, the penalties imposed in cases of comparable
misconduct and whether there were any mitigating or aggravating factors. In doing
so, he found fithat the established misconduct is unprecedented, both as regards the
amount of loss suffered by UNOPS and the reputational damage done to UNOPS

Page 23 of 34



93. As per the Practice of the Secretary-General in disciplinary matters and cases
of possible criminal behavior, 1 January 2022 to 31 December 2022 (document
A/78/603) (emphasis added):

20. Full recovery often depends on the sufficiency of final
entitlements. To ensure as large a recovery as possible, in
appropriate cases the Under-Secretary-General for Management
Strategy, Policy and Compliance may decide to withhold
transmission of the necessary documentation to the United

Page 24 of 34



96. Withholding the release of the separation notification is essentially the
Administrationds last available effort to try to secure repayment because, as stated
in Aliko 2015-UNAT-539, para.42:

It is easy to understand the difficulties of the payment and of the
recovery after the staff memberds separation or to be reasonably
certain that he or she will honour the debt.

97. Pertinently, as the Dispute Tribunal asserted in Azar UNDT/2021/125,
para. 22 (emphasis added):

the main tool for recovery of money owed to the Organization is
offsetting against a staff membergs salary and entitlements. It is more
effective and quantifiable and does not undermine the provisional
function of the entitlement as does withholding of the notification to
UNJSPF. The latter, therefore, is rather an extraordinary
measure, the resort to which should be reserved to situations
where execution against the salary and entitlements is
impossible or insufficient. For this reason, in accordance with
section 12, it must be decided on at an appropriately high level, that
is the USG/Management.

98. The test set out by the foregoing caselaw requires that, for the withholding of
the separation notification to the UNJSPF to be justified, it must be the last resort
where execution against the salary and separation entitlements was impossible or

insufficient.

99. In this case, the Administration decided to avail itself of the foregoing

provisions and withheld the release of the separation notification until fully
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101. Accordingly, the last resort test is sufficiently met, and the Tribunal considers
that withholding the release of the separation notification in this case was a lawful
exercise. In view of the Applicantis gross misconduct, which resulted in an
unprecedented financial loss to the Organization, the Tribunal agrees that
withholding the release of the separation notification is also a proper exercise of

administrative discretion, and reasonable given the circumstances.

Whether there were ahy due process violatiohs

102. The Applicant alleged several instances of due process violations during the

investigation and disciplinary process, namely that:

a.  Hewas precluded from providing evidence during the investigation and
disciplinary process by not having access to his official email and computer

upon being placed on Administrative Leave Without Pay (RALWOPO);

b.  OIOS did not take into consideration the Applicantds comments to its
findings, which were provided only one week before issuance of the

investigation report;

c.  OIOS never shared the recording of the Applicantds testimony with him,

but only an edited and inaccurate written summary;

d.  The Applicantis request for extension of time to file comments on the
Allegations Memorandum due to COVID-19 related illness was callously

rejected; and

e. OIOS was biased against the Applicant and approached the

investigation as a conspiracy to defraud from the outset.

103. Recalling that due process starts in a disciplinary process where the findings
of an investigation indicate that misconduct may have occurred, as per
staff rule 10.3(a), the ensuing analysis will consider each of the foregoing

allegations in turn.
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109. However, during the CMD of 3 May 2024, Counsel for the Applicant
explained that the Applicant used a backup programme to retrieve some emails, but
that programme did not allow the printing of physical or PDF copies. As a result,
the Applicant requested the Respondent to retrieve certain emails from the
Applicantds United Nations account, to which the Respondent agreed as long as the

requested emails were identified by date and time.

110. Applicantés Counsel further clarified that he had not reviewed the ihundreds
of relevant documentso that his client allegedly identified, and would not produce

them or other additional documentation beyond what had already been provided.

111. On 20 May 2024, the Applicant informed the Tribunal that, through technical
assistance, he was able to produce legible copies of the documentation pending and
did not require the Respondentds assistance anymore. He then filed a revised
submission of additional documentation containing new annexes 18 to 34, and a
motion for corrigendum. By Order No. 63 (GVA/2024), the Tribunal accepted the

Applicantis requests and admitted the new evidence into the case record.

112. These new annexes contain several contemporaneous emails between the
Applicant, the ED of UNOPS, EAC+ members, and others. None of them
substantially supports the Applicantés defense but leads the Tribunal to its third

point in this issue.

113. During these proceedings, the Applicant provided several copies of emails
and documents from his official UNOPS email account, which he considers
exculpatory and contradictory to the Respondentbs allegations against him. Thus,

his claim that he was hampered by the lack of access is factually incorrect.

114. If the Applicant was prevented from providing evidence at the investiga
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115. The answer to this rhetorical question is given by the Applicant himself: he

kept a backup programme from his time at UNOPS. Since this backup programme

and the technical assistance he hired have always been at the Applicants disposal,
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121. Indeed, the Applicantds comments contain, inter alia, an outline of S3i, his
role in developing it, an explanation of the evolution of his relationship with
Mr. Kendrick and the selection of the Kendrick entities to partner with S3i. The
Applicant agreed that he received some financial incentives from Mr. Kendrick but

submitted that those had nothing to do with his functions and responsibilities at
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126. As the record shows, OIOS complied with its legal obligations by providing
the Applicant with the investigation report and all its supporting materials,
informing the Applicant of the allegations against him and of his right to seek the
assistance of counsel, and by giving him the opportunity to provide comments on

the allegations.

127. Therefore, even if OIOS did indeed not provide the Applicant with the

complete audio recording of his interview, the Applicant has failed to demonstrate
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138. On 11 March 2022, OIOS prepared another pre-interview information sheet
inviting the Applicant for a second interview. In it, OIOS clarified that it had
obtained information suggesting, inter alia, that the Applicant provided companies
associated with Mr. Kendrick exclusive access to S3i/UNOPS funds in exchange
for financial and material benefits and withheld important information from
UNORPS related to the Kendrick entities.

139. The foregoing evidence supports the Respondentds allegation that the
investigation did not have any specific angle and that, as it progressed, Ol1OS came

across more evidence implicating the Applicant in additional matters.

140. Also, the Applicant provided no evidence in support of his allegation that the
investigation was biased against him. Instead, he bases this ficonspiracyo theory on
the fact that other people in UNOPS were also part of the S3i initiative and

responsible for approving the investments that were later qualified as losses.

141. However, as established above, the fact that other people in UNOPS,
particularly the ED and the EAC+ members, signed off on the investments deals
the Applicant recommended with the Kendrick entities does not alter the
Applicantds own responsibility in the matter. It also does not prove that the

investigation was biased against the Applicant.

142. Therefore, the Tribunal concludes that none of the Applicantds allegations of
due process violations are supported by evidence. The Organization conducted
itself properly throughout the investigation and disciplinary process, having

respected the Applicantds rights and the applicable legal framework.

Conclusion

143. In view of the foregoing, the Tribunal DECIDES that:

a. The amount of financial loss attributable to the Applicant is
USD58,800,000; and
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