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Introduction
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8. On 21 October 2022, the Applicant had the first performance conversation
with his FRO for the performance cycle of 2022-2023, in accordance with
ST/AI/2021/4 (Performance Management and Development System).

9.  On 27 January 2023, the Applicant had a second performance conversation
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17. By Order No. 145 (GVA/2023) of 1 November 2023, the Tribunal granted

the Applicantis motion.

18.
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25. The Applicantés position, however, is that, as a language staff member
recruited following a competitive examination, he had a contractual right to a CA
at the end of a two-year probationary period if he met the criterion of satisfactory
service. The denial of a CA at the end of the probationary period represents a final
decision impacting the Applicantis contractual rights, regardless of whether he
might be granted a CA in the future. The decision not to grant him a CA at the end

of two years was final regarding that contractual right.
26. Having examined the case record, the Tribunal agrees with the Applicant.

27. Firstly, the contested decision has a direct legal consequence and constitutes
a final administrative decision impacting the Applicantés appointment status with
the Organization. Indeed, the decision to not grant a CA and instead extend the
FTAGUs probationary appointment for one year is unambiguously a denial of granting

a CA to the Applicant at that point in time.

28. In other words, the fact that the Applicant might still be eligible for a CA in
the future is irrelevant to the determination that the decision not to grant him one

after the end of his probationary period is a final reviewable administrative decision.

29. Secondly, a memorandum received by the Applicant confirming that he
would receive a CA upon completion of two years on an FTA, subject to
satisfactory service, demonstrates explicitly that he had a contractual right
contingent on only one condition. A decision impacting the Applicantds contractual
rights was thus a final decision, which was considered receivable most pertinently
in Be*ve ,UNDT/2016/016 and Bé*ve ,2016-UNAT-696.

30.
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Lega @*Mew 4,

32. Turning to the legal framework, staff rule 4.14(b) provides that fi[s]taff
members recruited in the Professional category upon successful completion of a
competitive examination pursuant to staff rule 4.16 shall be granted a continuing
appointment after two years on a fixed-term appointment, subject to satisfactory

serviceo.

33.  The Applicantds contract is governed by ST/A1/2020/3, which provides the

following in its relevant parts:

6.2  Upon recruitment, external candidates shall be offered a
fixed-term appointment for a duration of two years, which will be
regarded as a probationary period.
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46. First, with respect to the 2022-2023 performance evaluation rating and its
corresponding rebuttal report, the Tribunal agrees with the Applicant that these
documents are irrelevant to the determination of the facts under dispute. Regardless
of the assessment given to the Applicant at the end of the performance cycle, the
point in contention is whether the Applicant had met the fisatisfactory serviceo
condition by the time the contested decision was made. Any document that was
finished afterwards is irrelevant for the purpose of the current exercise of judicial

review.

47. To understand if the Applicantis performance was satisfactory or not at the
time of the contested decision, the Tribunal turns to the evidence available at that
point in time, i.e., the feedback from revisers and from the Applicantés FRO during
the landmark performance discussions held in accordance with sec.7.1 of
ST/AI/2021/4.

48. In this context, the Tribunal first highlights that it is not fully convinced that
the Respondent has met its obligation under sec. 7.1 of ST/AI/2021/4 by which fithe
first reporting officer and the staff member should have ongoing performance
conversationso. The evidence on record does not clearly show these ongoing
performance conversations between the Applicant and his FRO/SRO. It rather

shows feedback from the revisers to the Applicant.

49. However, the Tribunal notices that email exchanges between said revisers and
the Applicant reveals extensive negative feedback concerning the Applicantis
work, which was deemed uneven, lacking attention to details, and of poor quality.
Different revisers stated that the Applicant did not use the templates appropriately,
if at all, despite being repeatedly asked to do so, and the extensive review/edits in

the documents on record show substantial technical issues and difficulty in
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51. In one email dated 13 June 2022, the Applicant was asked * ¢paa to be
more careful with the options from the translation interface specifically developed
for the translation of United Nations documents (fieLUNao), to pay attention to the
origin of the proposed translation, and to better use the software in order to avoid
different translations for the term. He was further informed that it was unclear why
he did not check the titles and names of institutions in some cases (informal

translation).

52. Inanother instance, the Applicant was encouraged to look for more idiomatic
solutions that allow the reader to better understand the text in Spanish (informal

translation).

53. Based on such extensive (negative) feedback on the quality of his work dating
back to June 2022, it is completely implausible that the Applicantés performance
issues only happened during the last few weeks of this probationary period or that

he did not know about any said issues.

54. Indeed, the Tribunal finds it hard to believe that the Applicant was not aware
of any issues with his performance until the date of the contested decision, as he
claims. In an email dated 22 February 2023, the Applicant even replied to one of

the revisers as follows:

Thank you for your comments, | will take note of it for future
translations. | do not know if there was something you liked about
the translation. If so, it would help if you could also mention it, as it
would reinforce the translatords motivation. (informal translation)

55.  With respect to the filandmarkd performance discussions between the
Applicant and his FRO, the Tribunal acknowledges the Applicantés argument that

the follow-up emails to these conversations do not explicitly show performance
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The lawfulness of the decision

61. Sec. 6.3 of ST/AI/2020/3 provides that a staff member fishall be granted a
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Conclusion

75. Inview of the foregoing, the Tribunal DECIDES to reject the application.

(Sd'a)
Judge Sun Xiangzhuang
Dated this 28" day of June 2024

Entered in the Register on this 28" day of June 2024

(Sd'a)
Ren® M. Vargas M., Registrar, Geneva
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