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Introduction

1. By an application filed on 26 April 2023, the Applicant contests the decision of
the Executive Director, United Nations Environment P
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9. In May 2022, the Applicant was promoted to her current position, at the G-5

level, in New York.

10. While at UNEP in Nairobi, the Applicantés SRO was the Chief of Administrative

Services, Ecosystems Division.

11. In February 2021, the Applicant was responsible for coordinating the
competency-based interviews for the candidates competing for Job Opening 140108,
Chief of Branch, D-1, Nairobi (iJO1401080).

12.  The Applicantis then SRO was the secondary Hiring Manager in Inspira for
JO140108, but she was not part of the interview panel. The interview panel consisted

of three people and was chaired by the Director, Eco
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17.  The Applicant refused on the basis that her SRO was not a panel member and
that the documents in question were confidential and confined to the members of the

panel only.

18. The Applicant further alleges that as a result of her refusal to share the draft of
the report, her SRO retaliated against her by reassigning her tasks to other staff
members and preventing her from participating in interviews for other selection

exercises.

19. Further, the Applicant alleges that in July 2021, she was reassigned from the
Administrative Service Branch, Human Resources  Administration
Unit (RASB/HRAUO) to the Programme Support Unit (iPSU0), on the basis that her
position was no longer needed in the Administrative Service Branch. However, after
she vacated the position in May 2022 and was reassigned upon promotion to New York,

the position she previously held was readvertised in August 2022.

20. On 17 May 2021, OIOS informed the Applicant as follows (emphasis in

the original):
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22.  On 6 July 2021, the Applicant attended a virtual meeting in which she was
informed of the decision to reassign her from ASB/HRAU to PSU as her position was
no longer needed within ASB/HRAU.

23.  On 9 July 2021, the Applicant wrote to OIOS informing of the decision to
reassign her. She indicated that the reassignment decision was a backlash from her SRO

as a result of the previously reported matter.

24. On the same day, OIOS acknowledged receipt of the Applicantés additional
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30. The Applicant responded to OIOS on the same day and gave her consent to
sharing her identity and information with ED/UNEP.

31. On 3 August 2022, OIOS referred the Applicantds matter to UNEP for the

appropriate action to be taken.

32.  Upon receipt of the matter from OIOS, the UNEP Executive Director assigned
the Corporate Services Division (iCSDO0) to conduct a preliminary assessment of the
report pursuant to secs. 5.4 and 5.5 of ST/AI/2017/1 (Unsatisfactory conduct,
investigations and the disciplinary process) and ST/SGB/2019/8- The preliminary
assessment reviewed the following aspects, which were raised in the complaint: the
refusal to share the panel report with the SRO, the reassignment of the Applicant and
the reason for this reassignment, the readvertisement of the G-4 position and the
extension of the Applicantés appointment. As per the applicable rules, the review
focused on the need to determine whether an investigation should be initiated or not.

33. The Respondent asserts that during the preliminary assessment, CSD contacted
the Applicantés former SRO and the Chief of Unit, Human Resources Management,
UNON. The Applicantés former SRO was contacted since the complaint was filed
against her. The Chief of Unit was contacted since the complaint related to the way the
recruitment was conducted and the confidentiality of the panel report. CSD did not
contact the Applicant as she had provided an exhaustive complaint with all
documentation. The complaint was referred to UNEP with all the documentation
shared with OIOS.

34. On 17 October 2022, UNEP finalized the preliminary assessment of the

complaint.

35. On 21 November 2022, UNEP informed OIOS of the finalization of the

preliminary assessment with the following conclusions:
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a.  There was no violation of confidentiality as regards the sharing of the panel
report with the SRO as the SRO was listed as one of the Hiring Managers for the
position and had access to the report in Inspira. The Human Resources

Management Service (iHRMS0), UNON, also confirmed this;

b.  There was no delay in the extension of the Applicantis appointment. The
extension of her appointment was subject to the completion of her e-PAS. Once
her e-PAS was completed on 7 May 2021, her contract was extended on
10 May 2021,

c.  The readvertisement of the Applicantés position is a legitimate decision
made by the Ecosystems Division, considering the needs within the concerned
Office;

d.  Aninvestigation will not be initiated; and
e.  The matter has been closed.

36. On 22 November 2022, both the Applicant and her former SRO were informed

by UNEP of the closure of the case (ficontested decisiono).

37. On 26 December 2022, the Applicant requested management evaluation of the
decision to close her case. On 27 January 2023, the Management Evaluation Unit

upheld the contested decision.

Consideration
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and whether to undertake an investigation regarding all or some of the
allegationso {!' }.’\q', 2017-UNAT-733/Corr.1, para. 33, citing ‘*J’;‘:ﬁ.dz, o K,

supra).

40. The Appeals Tribunal has observed that fi[o]nly in particular situations, i.e. in a
case of a serious and reasonable accusation, does a staff member have a right to an

investigation against another staff member which may be subject to judicial

reviewo &. ).

41. Furthermore, fi[t]here are situations where the only possible and lawful decision
of the Administration is to deny a staff memberds request to undertake a fact-finding

investigation against another staff membero é!,. ).

42. A fact-finding investigation imay only be undertaken if there are dsufficient
groundso or, respectively, oreason[s] to believe that a staff member has engaged in
unsatisfactory conduct for which a disciplinary measure may be imposed.
Consequently, if there are not such grounds or reasons, the Administration is not

allowed to initiate an investigation against a staff member(‘)&. ., para. 34).

43. The Appeals Tribunal has also held that the denial of an investigation is not an
Aadministrative decisiono subject to judicial review unless the denial is fishown to
adversely affect the rights or expectations of the staff member and have a direct legal
effectd (@7 S#, 2023-UNAT-1313, para.30).

P%l Ju ﬁ]/"r"', ‘//‘/LW /VJ*AMZ
44. Before addressing the merits of the application, there are several procedural

issues to be resolved.

Request for oral hearing

45. As a preliminary matter, the Tribunal will examine the Applicantds request for
an oral hearing. In doing so, the Tribunal recalls that article 16.1 of its Rules of
Procedure vests discretion in it as to whether an oral hearing should be held. (See also,

d :hq‘ , para. 31).
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In her application, the Applicant does not expressly st
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Anonymization

51.  On 8 April 2024, the Respondent filed a request to anonymize the name of the
Applicantés former SRO, whose alleged actions were the subject of the Applicantds

complaint to OIOS. The Applicant fistrongly objects to the requesto.

52. Article 11.6 of the Tribunalds Statute and art. 26 of its Rules of Procedure provide
that judgments of the Tribunal shall be published, while protecting personal data. As
the Appeals Tribunal has observed fithe names of litigants are routinely included in
judgments of the internal justice system of the United Nations in the interests of
transparency and, indeed, accountabilityd (RS 2014-UNAT-481). This principle
should only be departed from where the applicant shows figreater need than any other
litigant for confidentialityo (& % x 2014-UNAT-456).

53. The Respondent argues that keeping the name of the Applicantés former SRO is
necessary to avoid prejudice to that person in their professional reputation and future
job applications. Specifically, the Respondent argues that fi[i]t is highly likely that that
potential employers might believe that [they] harassed or abuse [their] authority while
working with UNEPO.

54. The Applicant objects on the grounds that the request
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62. It is incumbent upon the Tribunal to determine whether any case is within its

competence to adjudicate.

63. Article 2.1(a) of the UNDT Statute provides that the Dispute Tribunal is
competent to hear and pass judgement on an appeal from fian administrative decision
that is alleged to be in non-compliance with the terms of appointment or the contract
of employmento. The Appeals Tribunal has explained that this provision establishes

a fijurisdictional precondition of an immediate, direct, and adverse impacto of the
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69. Inpara. 17 of her closing arguments, the Applicant also argues that fithe Tribunal
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74. Finally, the Applicant reiterates her perceptions about how she was treated by
her former SRO, which gave rise to her initial complaint to OIOS. Of course, this case
does not deal with the alleged detrimental actions taken by the Applicantés former SRO
but only with the decision to close the complaint about those alleged detrimental
actions. There is not a single factual allegation about how the Applicant suffered any

adverse impact from that decision.

75. The law requires that fi[t]he impact or consequences of a disputed decision must
be based on objective elements that both parties can accurately determineo ‘17 ,
para. 30). In this case, an objective examination of the facts in the record indicates that,
while the Applicantés complaint was pending (but on hold at her request), the Applicant
was promoted and moved duty stations from Nairobi to New York. Thus, she is across
the globe and no longer under the authority of her former SRO against whom she
directed her complaint. In other words, and in the Applicantis own language, fishe was

no longer in the direct line of fired of her former SRO against whom she complained.

76.
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83. The determination that there was no violation of confidentiality necessarily
means that there was no unsatisfactory conduct in requesting to be provided a copy of
the draft interview panel report. It should be noted that even in her complaint where
she alleged the confidentiality violation, the Applicant acknowledged fithough I stand

[to be?] corrected on thiso. And in her application,
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