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12. The sanction letter states that the High Commissioner found that the following

facts had been established up to the applicable standard of clear and convincing
evidence:

a.  On7 May 2020, the Applicant made a comment of a sexual nature to Ms. V
to the effect, among other things, that he would spend intimate time with her
when she was in Kinshasa; and

b.  On 14 and 15 December 2020, the Applicant made a co
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e.  On several occasions, the Applicant spoke against Ms. V and her work,
including accusing her of committing malpractice to a colleague,
Mr. Routour; and

f. In 2020, the Applicant made sexually suggestive comments to Mr. Routour

about a co-worker's buttocks.

Consideration
Standa 4 @ ¢v e[w nzdS'[‘ﬁ[ n[a ya e

14. According to art. 9.4 of the Tribunalds Statute as recently amended, in reviewing
disciplinary cases,

the Dispute Tribunal shall consider the record assembled by the
Secretary-General and may admit other evidence to make an assessment
on whether the facts on which the disciplinary measure was based have
been established by evidence; whether the established facts legally
amount to misconduct; whether the applicantis due process rights were
observed; and whether the disciplinary measure imposed was
proportionate to the offence.

15. The Statute generally reflects the jurisprudence of the United Nations Appeals
Tribunal (AUNATO), see e.g., A4gp 2023-UNAT-1370, para. 38;
2015-UNAT-550, para. 18; A awa 2020-UNAT-1024.
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16. InSanw d 2010-UNAT-084, para. 40, UNAT clarified that;

When judging the validity of the Secretary-Generalds exercise of
discretion in administrative matters, the Dispute Tribunal determines if
the decision is legal, rational, procedurally correct, and proportionate.
The Tribunal can consider whether relevant matters have been ignored
and irrelevant matters considered, and also examine whether the
decision is absurd or perverse.

17. In Sanw c/,[UNAT, however, underlined that fiit is not the role of the Dispute
Tribunal to consider the correctness of the choice made by the Secretary-General

amongst the various courses of action open to himo, or otherwise fisubstitute its own
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decision for that of the Secretary-Generalo. In this regard, fithe Tribunal is not
conducting a fimerit-based review, but a judicial reviewo, explaining that a fijudicial
review is more concerned with examining how the decision-maker reached the

impugned decision and not the merits of the decision-makerds decisiono.
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Basic jurisprudence on the evidentiary burden and how to assess evidence in sexual
misconduct cases.

18. Indisciplinary cases, fiwhen termination is a possible outcomeo, UNAT has held
that the evidentiary standard is that the Administration must establish the alleged
misconduct by ficlear and convincing evidenceo, which fimeans that the truth of the
facts asserted is highly probableo (5 egiss ¢’ 2020-UNAT-1033, para. 45). UNAT
clarified that clear and convincing evidence can either be fidirect evidence of eventso
or may fibe of evidential inferences that can be properly drawn from other direct

evidenceo.

19. Regarding the examination of evidence of sexual misconduct, the Dispute
Tribunal held in H» & UNDT/2011/046, para. 55, affirmed by the Appeals Tribunal
in He & 2012-UNAT-207, that:

in sexual harassment cases, credible oral victim testimony alone may be
fully sufficient to support a finding of serious misconduct, without
further corroboration being requiredo, because fi[i]t is not always the
situation in sexual harassment cases that corroboration exists in the form
of notebook entries, email communications, or other similar
documentary evidence, and the absence of such documents should not
automatically render a complaining victimés version a
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Making comments of sexual nature to Ms. V in May and December 2020

21. The Applicantds position is that the alleged incidents could not have happened
because he was not at the scene at the given time. He thus contests the evidence upon

which the disciplinary measure was based.

22. The background to the 7 May 2020 incident is that the Applicant allegedly made
the comment on the day Ms. V took a test for her current job in Kinshasa. The Applicant
denies making such a comment because he was not present at the scene. The Applicant
had delegated Mr. Jimmy Routour to supervise Ms. V during the test. The Applicant
explains that at the material time he was attending a meeting with the Head of Sub-
Office discussing the closure of the Zongo Field Office and transfer of staff initially

based in Zongo to Libenge, Bili and Gbadolite.

23. The Applicant also states that the alleged third witness to that incident,
Mr. Gabriel Kalombo, could not possibly have been around to witness such incident as

he was based in Bili.

Witnesses at the hearing on the merits

24. Itis not disputed that the alleged victim, Ms. V worked for UNHCR in Gbadolite
from 1 September until 21 December 2020. The Applicant joined the Gbadolite Sub-
Office as an Administrative/Finance Officer from 7 February 2020 until December

2020. Thus, the Applicant supervised Ms. V from February to December 2020.

25. Ms. V testified that on 7 May 2020, she had taken a recruitment exam for a job
in Kinshasa. As she was scanning the exam for submission, the Applicant said to her
that she had a beautiful body that should belong to someone like him. He also said that,
if she got the job in Kinshasa that would be great because he could take good care of
her and that body. He said that women like her with such a beautiful body need to be
taken care of by a man like him. If she went to Kinshasa, she would be his woman and

he would take care of her.
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33. Ms. V also testified about other non-sexual comments that the Applicant made
to her over the months he was her supervisor. These comments were denigrating and
discrediting to her. For example, he said that she was figood for nothingo, that
fieverything she did was wrongo, and that she fiwas no use at all for himo. He also
accused her of spending her time talking about him behind his back. He said that he

had reported all this and he would make sure that she was forced to leave her post.

34. Mr. Joseph Vinny Mputu and Mr. Gabriel Kalombo testified corroborating
Ms. Vis testimony about the December 2020 incident. Mr. Mputu said that the
Applicant told Ms. V that fiGbadolite is a small place and it is better in Kinshasa where
| can consume youo. Mr. Mputu testified that he interpreted this as having sexual
connotations, fithat once Ms. [V] was in Kinshasa [the Applicant] would go out of his

way and do his best to sleep with hero.

35. Mr. Kalombo testified that the Applicant told Ms. V: fil am so happy that you got

the job. Kinshasa is such a large village, there, it wi
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44. The Applicant also said that he never made allegations about Ms. V helping
others with fraud and was never aware of Ms. V mishandling money entrusted to her.
When he pointed out that she had received daily subsistence allowance (iDSAO0)
advances for a 2019 mission trip that ultimately did not take place, she refunded the

monies.

45. The Applicant further stated that Ms. VV must have been paid to lodge these
accusations, fiotherwise I couldndt understand why this was done because there was no

other reason to accuse me.o.

46. The Applicant also testified that he asked 1GO to interview Mr. Kalombo, who

was his assistant at Gbadolite, saying fil presumed Gabriel could tell the trutho.

47. Interestingly, the Applicant said that he was still working on documents in the
computer system after he left the Organization because he fihad a month with accesso.
In one of those documents, the Applicant accused Mr. Kalombo of fifakingo the

Applicantos signature.

48. Determining whether the Respondent has proven by clear and convincing
evidence that the Applicant committed misconduct in this case essentially boils down

to the credibility of the witnesses to the May and December 2020 incidents.

49. Preliminarily, the Tribunal observes that Gbadolite was fivery complicatedo and

firocky groundo as described by two witnesses. The record is filled with allegations and
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55. The Tribunal also notes that there is other evidence in the record calling into

question the credibility of Mr. Mputu.

56. However, the Applicants arguments about Mr. Kalombods lack of credibility are
less persuasive. Indeed, the Applicant testified that he asked the investigators to
interview Mr. Kalombo because fil presumed that Gabriel could tell the trutho.
However, having learned that Mr. Kalombo does not support his version, the Applicant

now attacks his credibility. But those attacks are without merit.

57. Most importantly, the Tribunal finds that Ms. VV has no motive to lie about the
Applicant sexually harassing her. She was not implicated by the Applicant in any
wrongdoing in Gbadolite. He evaluated her work performance as fimeets expectationso
with all positive comments. According to his testimony, the Applicant finever had any
problems with Ms. [V]o.

58. Ms. V also did not instigate this investigation. In fact, she was shocked when she
learned that Mr. Jimmy Routour had reported what she felt to be fiintimate matterso
about her. She had not mentioned these incidents previously to anyone (except a
personal confidant in another Sub-Office). Her primary reason for this was that she
feared her career would be harmed if her husband learned that she was subjected to this

harassment.

59. In his closing submission, the Applicant quotes at some |
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60. However, the Applicant fails to quote the very next paragraphs of the declaration,
which say:

10. On 23 February 2023, | interviewed Ms. [V] to reassess the
credibility of her allegations of sexual harassment against
Mr. Hatungimana and give her an opportunity to respond to the integrity
issues raised about her [in the new evidence. (footnote omitted).

11. Despite the abovementioned preliminary views expressed in the
Investigation Note (para. 9 above), | found Ms. [V] credible. She
responded clearly and consistently to my questions. The IGO believes
that she truthfully reported the sexual harassment committed by
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62. Moreover, the finew evidenceo that caused the preliminary concerns about Ms. V
is contradicted by the Applicantés own testimony to the Tribunal. The only reference
to Ms. V in the new evidence was fithat Mr. Hatungimana addressed numerous
irregularities when he arrived in Gbadolite and alleged integrity issues against Ms.[sic]

[V] that she had not mentioned to the IGO in her interviewo.

63. However, as noted in para. 43 above, the Applicant said that he finever had any
problems with [Ms. V].and that he was never aware of Ms. [V] mishandling money she
was entrusted witho. Indeed, according to him, when he pointed out that she had
received a DSA advance for a trip that was later cancelled, Ms. V promptly refunded

the monies.

64. The Applicant also testified to his own speculation that Ms. V must have been
paid to lodge these accusations fiotherwise [he] couldndt understand why this was done
because there was no other reason to accuse [him]o. However, there is no evidence in

the record of any such payment.

65. Thus, the Tribunal finds Ms. V to be a credible witness and finds, by clear and
convincing evidence, that the Applicant sexually harassed her by making the

above-referenced statements to her in May and December 2020.
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67. Regarding the count of sexual harassment, the Respondent contends that the
Applicant suggesting at the workplace that he and Ms. V, his supervisee, would share
intimate moments together and that they could have a baby is irrefutably sexual in
nature. Given that Ms. V and the Applicant did not share a relationship that extended
beyond their work, and that Ms. V stated that she felt shame and that the Applicant
disrespected her and explicitly, on one occasion, told the Applicant that if he touched
a married woman (referring to herself), the authorities could arrest him, the advances

were both undoubtedly unwelcome, and caused offence.

68. The Respondent further argues that there is no evidence that Ms. V reciprocated

the Applicantos sexual advances or encouraged him to b
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79. The Respondentds position is that the investigative process fully complied with

the formal requirements set out in the applicable te
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84. The essence of the Applicantés due process claim is that the Organization took
the complainantds fisay-soo as the truth and/or believed other witnesses and not him. In

other words, the Organization figot it wrongo. The record clearly contradicts this claim.

85. The complainant in this case initially alleged that the Applicant misappropriated
UNHCR fuel. The Organization did not accept this allegation as true. It investigated
and cleared the Applicant of the charge. Then the complainant alleged that the
Applicant had violated procurement procedures. Again, the Organization investigated

and cleared the Applicant.

86. Finally, the complainant (who was not Ms. V) alleged that the Applicant had
harassed Ms. V sexually and in other ways. Like the other allegations, this claim was
not merely accepted as true. It was investigated with the ultimate findings set forth in

the sanction letter (sexual harassment proven by clear and convincing evidence and
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94. The Organization has a wide degree of discretion in determining the appropriate

disciplinary measure. The Tribunal will only overturn
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