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1.  The Applicant is a former Regional Administrative Officer working with the
United Nations Support Office in Somalia (TUNSOS0). He filed an application with
the United Nations Dispute Tribunal (AUNDT/the Tribunalo) in Nairobi on
23 March 2023 to contest the decision dated 23 December 2022 imposing on him a

disciplinary measure of dismissal.

2. The Tribunal held a hearing on the merits from 22 to 25 January 2024 at which

the testimonies of 11 witnesses, including the Applicant, were taken.

3. The parties filed their closing submissions on 14 and 16 February 2024

respectively.

ka 8
4.  The contested decision, taken by the Under-Secretary-General for Management
Strategy, Policy and Compliance (flUSG/DMSPC0), was conveyed to the Applicant by

a letter dated 23 December 2022 from the Assistant-Secretary-General for Human
Resources (IASG/OHRO).

5. Thisdisciplinary measure was based on a finding that the Applicant had engaged
in a pattern of behaviour in the period between January 2019 and October 2021
involving multiple acts of sexual harassment and harassment affecting multiple
victims®V01, V02, V03, V04 and V058accompanied by multiple attempts at
abusing his authority in respect of VO1.

6.  Specifically, in relation to V01, it was alleged that the Applicant engaged in one

or more of the following acts between January 2019 and October 2021:

a.  InJanuary 2019, he requested that VO1 enter into a romantic relationship
with him, and told V01 that she would benefit from such a relationship as he

could assist her to gain employment with the Organization;
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7. In relation to V02, it was alleged that the Applicant engaged in the following
conduct:

a. In or about the first week of February 2020, at about 10 p.m., the Applicant
knocked on V020s accommodationds door (i.e., the door of her private living
quarters), he opened it and tried to enter her room without \V020s

permission; and/or

b.  Inorabout May 2020, at about 9.30 p.m. while V02 was in the camp taking
her exercise, the Applicant requested that V02 come to his office.

8.  In relation to VO3, it was alleged that the Applicant engaged in the following

conduct:

a. In March 2019, at about 10 p.m., the Applicant knocked on the door of
V0306s accommodation (i.e., her private living quarters) and called out her name;

b. In early 2020, the Applicant shouted at VO3 for arriving late to the
Tukul (i.e., the camp bar and cafeteria) to collect her dinner and continued
shouting at VO3 after she requested that he lowers his tone; and/or

c.  On 26 August 2021, he sent VO3 a series of WhatsApp messages at night

that were personal in nature and seeking social closeness with her.

9. Inrelation to V04, it was alleged that on 30 Octobe

Page 4 of 51



%.
A

b
o
b



’a‘em,\_ B N i BRI
Judg e ¥ NRx<+x =

13. The Appeals Tribunal has, however, underlined that fiit is not the role of the
Dispute Tribunal to consider the correctness of the choice made by the

Secretary-General amongst the various courses of action open to himo or otherwise
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The Applicantds submissions

16. The Applicantds position is that the Respondent has not

Page 7 of 51



the Applicant is there any indication that he sought for V01 to be fired or relocated
elsewhere in UNSOS.

20. The Applicant, however, does not deny that he invited VVO1 to the Tukul Friday
events. He, however, states that these invitations were not restricted or focused to V01
but that they were extended to every compound resident. VVO1 was not the sole resident
invited, and the events were for all residents. VO1 does not allege that the Applicant
sought any private dinners or like events. V01 was invited to public events along all

compound residents.

21. The Applicant elaborates that, in fact, the main allegation against him is not really
of harassment of a sexual nature. He is alleged to have politely requested V01 to engage
fiin a relationshipo, which she declined. At no stage is it alleged that he inappropriately

persisted, or that he used any vulgar proposal, or sexual speech or actions.

Applicant’s submissions concerning V02

22. In relation to V02, the Applicant states that he does not recall at all going to
knock at her door. He further avers that he could have expressed himself in a more
polite and less authoritarian manner, but that in itself is not retaliation against any
particular individual, let alone harassment or sexual harassment. He underscores that
with his military background, when he speaks, someone may think that he is screaming,
although he is not.

Applicant’s submissions concerning V03

23. Regarding V03, the Applicant vehemently denies knocking on her door. He states
that his residence was close to V0306s accommodation, so there was no need of knocking

as he could have called out and she would have heard his voice.

24. On 26 August 2021, two years after the 2019 incident, the Applicant sent what
can be described as sad WhatsApp messages suggesting that they share tea. There was

nothing vulgar, or insulting, or of a sexual nature in the communication. Nothing could
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be read to cause humiliation to V03. V03 declined the offer without consequences or

follow up.

25. V03 fiperceivedo this single exchange as a sexual approach, although nothing
substantiates any sexual content or intent. Given the extensive talk and gossip among
the women in the compound, it would not be unreasonable for V03 to form this
perception, despite whatever the Applicantés words or intentions were. It is certainly

possible that the Applicant could have sought platonic
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29. Finally, the Applicant maintains that it is grossly unfair to in any way conclude
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job with the United Nations. The Applicant also told her that fihe ran the campo and
she would benefit from the relationship because he would protect her and make her
comfortable.

36. V01 responded that she was not interested in a relationship and considered herself
to be married. She also said that she did not make a complaint at that time because, in
her view, he was permitted to request a relationship and when she declined fihe backed

offo. So, there was no problem at that time.

37.
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49. Over time, several of the men with whom she interacted at the camp were
removed from their contracting positions in the Jowhar camp. Again, V01 admits that
she does not know the details behind these removals, but she believes that the sequence

of events indicate that it was fulfilment of the Applicantds threats.

50. When V01 announced that she was taking leave approved by her employer,
Almond, the Applicant was very angry. He said that she could not go on leave without

his approval because he was in charge of the camp.

51. After she left on leave, the Applicant told others a
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55.  Within days after her arrival, the Applicant knocked and tried to enter VV020s
room at 9 p.m. She stood up and blocked him at the entrance to her
accommodation. The Applicant introduced himself as iAamiro and said he knew the
person who had been staying in the room before and that they had transferred to another

area.

56. V02 blocked the Applicant from entering her room. fil didndt give him a chance
to say anything sexual because what | had heard about himo. She also did not give him
a chance to say anything about a relationship. Then the Applicant left. V02 thought the
Applicantés behaviour was suspicious, in part because he admitted knowing that the

prior woman had already moved from her room.

57. In May 2020, between 9 and 10 p.m., V02 was exercising by walking around the
camp. As she walked past the Applicantds office, he b
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67. On one occasion, the Applicant shouted at V03, accusing her of being late to the
cafeteria. In fact, she had arrived about 45 minutes before the cafeteria closed, and the

Applicant had arrived and gotten behind her in the
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78.

V04’s testimony
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covered human rights, protection of women and children, and international
humanitarian work. It included sexual exploitation and abuse and sexual harassment
training. V05 did the training along with VV04.

91. A colleague of hers, Mr. Jackson Basoronga, was also stationed at the Jowhar
camp. The evening following her arrival her colleagues had arranged a surprise
birthday party for V05. The Applicant was present and sat at the table with them.

92. When the attendees started dancing, the Applicant was fitouchy and clingyo,

dancing closely and trying to touch V05, so she walked away. His conduct made V05
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97. The next five witnesses were called by the Respondent to corroborate the
testimony of the five alleged victims.
Ms. Anne Marie Ndihokubwayo

98. Ms. Anne Marie Ndihokubwayo is an Electoral Officer at UNSOM. She did not
have any supervisory role regarding Almond but testified that she was the highest

ranked UNSOM staff at Jowhar, and fithey see me in the camp as the person who talked
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102. V01 showed Ms. Ndihokubwayo a WhatsApp message where the Applicant had
invited her for a drink. VO1 perceived that as an unwelcome invitation. And after that,
the Applicant tried to remove her from the camp. Ms. Ndihokubwayo felt that all the

Almond staff were performing professionally.

103. She also recalled an episode where one of the ladies who were on a mission to
Jowhar was angry because the Applicant came to knock on her door when she was
talking to her husband on the phone. She also said that women used to joke amongst
themselves that they were getting fridges because the Applicant came to knock on their
doors in the evening. They said that it was only in the night that he realized that female
colleagues need fridges and microwaves and then knocks on their doors about it. Those
ladies also considered these to be unwelcome advances from the Applicant.

104. Ms. Ndihokubwayo was present at the birthday party for VO05. Jackson, a
colleague of the visiting ladies of the African Union Mission to Somalia, sent a
WhatsApp invitation and everyone gathered at the Tukul to dance, drink and celebrate.
The birthday lady left, but came back very angry. She said that the Applicant had
knocked on her door and that this made her feel very uncomfortable. VO5 was still
angry the next day and complained about the incident to another colleague as they were

leaving for Mogadishu.

105. Ms. Ndihokubwayo saw the Applicant drinking that night, and observed the next
day that he had an injury on his forehead. When she asked him what happened, the

Applicant could not recall.

106. She did not see any misconduct at the party, and the only complaint she heard
was about the Applicant knocking on VV056s door. She also said that the Applicant never

misbehaved towards her.

Mr. Benjamin Emor

107. The next witness, Benjamin Emor, was based in Jowhar camp from November

2019 until October 2022 as the site engineer for Deeqga, a contractor. He testified that,
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Mpr. Benson Kioko

113. The next witness was Mr. Benson Kioko, product manager for cleaning at
Almond Air and Logistics Company. Almond provided services under contract at

Jowhar camp.

114. V01 was assigned to provide those services at Jowhar and she reported to VVO03.
V03 never reported any complaints about VVO1ds work, nor did anyone else. Mr. Kioko

assessed V016s performance as good.

115. In August 2021, the Applicant called Mr. Kioko and said that Almond needed to
replace both VO1 and a sick employee at Jowhar. When Mr. Kioko asked what the
problem was with VVO1, the Applicant did not specify.

116. The Applicant followed up the phone conversation with an email in which he
said: fiby next week 12 Sept, kindly ensure that you send new Almond supervisor to
replace [V01]o. He then called Mr. Kioko again and said he wanted a permanent

replacement of VOL.

117. Mr. Kioko did not understand the reason why the Applicant was seeking to
replace VO1. He asked the Applicant if there was an issue with her cleaning, and the
Applicant said he had no issue with cleaning. Mr. Kiok
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Mpr. Francis Habil Anindo
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142. The investigation lasted from late September 2021 until late July 2022.
Ms. Burton considered the investigation to be thorough. fiEssentially, anybody who
had been identified as knowing anything about the matters that were being complained
of were interviewed, and any documentary records that related to the event were
reviewed, including emails between the Applicant and Almond supervisors and also

Almond performance evaluations. From my point of vie
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147. Ms. Burton said that there were no prior accusations or charges on the
Applicantés record. She also confirmed that United Nations staff members are under
an obligation to cooperate with authorized investigations. If the staff member under
investigation does not cooperate, then an adverse inference could be drawn against said
staff member. Further, the staff member under investigation may not have legal

representation during the interviews, but may have it during the disciplinary process.

148. Ms. Burton said that fithe disciplinary process that is conducted following an

investigation by the Office of Human Resources is a ve
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153. He joined the United Nations in December 2000 and over his career he served in
several peacekeeping missions and hardship posts in various locations. He was serving
in Haiti when there was an earthquake. He was diagnosed with, and treated for, Post
Traumatic Stress Disorder (iPTSD0). He testified that he would continue to have PTSD

symptoms at times, including sleepless nights and memory loss.

154. By 2015, he was working for UNSOS and was sent to Beledweyne, Somalia as
an RAO to start up in the region. Then, in 2017, he was sent to Jowhar to start another
sector in eastern Somalia, and served there until he was separated as a result of the

contested decision.

155. The area was one with active conflict involving Al Shabaab and terrorist
activities. filt was hard, a lot of bombing around € a lot of soldiers killed. It was very,

very hardo.

156. The Applicant described the Jowhar compound regarding welfare and
recreational facilities, including a Duty/Tax-Free Exchange (fiPX0) facility, and a
restaurant/bar facility called the Tukul. There were about 50 people residing in the
compound including 15 international staff members, two to three AMISOM civilians,

about 20 IPOs, and contractorsé employees.

157. Residents lived in 20-foot container accommodations that were very close
together. They were not allowed to leave the compound. They are flown to a nearby
airport and then moved into the compound. It had an outer perimeter guarded by
Burundian soldiers and an inner perimeter. He said it was just like a concentration camp

or detention facility.

158. When asked about the allegations in this case, the Applicant testified that fil
always say that this is something which is totally false &€ If, as a Regional
Administrator, you are asking the contractors to work and if they are not performing,

they come back and this is what they do with you. This is totally falseo.
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somebody else with the permission, of course. So, this was very
surprising for me as well because my entire tenure which léve been
there, it was totally professional not even be there but everybody else.

168. The Applicant also stated that it was normal to work late at night at Jowhar.
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somebody should cover for her or his work € And once she comes back from leave

then thatos it. You can send this guy back and bring her backo.

177. The Applicant said that he did not have a direct role in monitoring or assessing
Almond contracts. iSo not directly, but yes indirectlyo. He also said that he could not
lobby to cancel or not renew an Almond contract. He only provided a monthly report

describing how the contractors were performing.

178. Asked about how he thought the rumours about him originated, the Applicant
again gave fia small statemento that he had 22 years of a clean slate and restated his
accomplishments as fia doer € the one who can make sure that it has happenedo. He
said that some people do not like his work style and that he felt these were all false
stories designed to get rid of him. iTo me it is like a group of people getting together
so that they can accuse me with this so | can be taken out of there and this is what

exactly they achievedo.

179. The Applicant also testified that fino witnesses from [his] end were interviewed
and listened too. However, he did not identify any of these witnesses or how they would

have been helpful to the investigation or his defence.

180. The Applicant said that a friend advised him that the complaint against him had
been published on a Kenya media website. He reported it to OIOS and the Department
of Security and Safety (iDSS0) because his car and his familyds car were followed

three times. He deemed this a filife threato. He said filet me tell you one thing, this was
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stories, you can always go to this guy, and he will publisho. Although the Applicant
and his Counsel acknowledge that they have no evidence to support it, the Applicant
suspects that the source of the story was fimaybe this lady and the group of people who
working is there € They were chasing me, € knowing where | live & knowing my
kids, where theybre living. They know my wife, but thereds all of this was done as

a plano.

Applicantds cross-examination

182. On cross-examination, the Applicant confirmed that his mother was always a

housewife, without a graduate degree, with no links to any NGO or the United Nations.

183. However, he was confronted with his statement to OIOS (Annex R-4,
lines 452-459) wherein he said iMy mother never used to work for United Nations.
She used to have an NGO based in Pakistan and she was head of that. For that, she had
to travel. She has been traveling a lot to Geneva and to US, so thatds her personal

achievement € NGOs are basically working with UN within Pakistano.

184.
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187. Respondentds Counsel then read from para. 106 of the Applicantds comments to
the allegations: iOf course, it could be argued that this is something that [the Applicant]

could have lied about to inflate his ego and importance at the same timeo.

188. The Applicant said fiwhy would I lie? ... | don6t understand € | want to be very
straight € My mom never worked for UN and | will not say something which she has
not done it0. He then went on to explain how he needed to list all the details about his
parents on his Personal History Profile (iPHP0) when he joined the United Nations,

and if his mother had ever worked somewhere he would
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193. The Applicant agreed that his email was addressed to Mr. Benson Kioko, an
Almond employee, and that in it he raised two issues: the pressing need due to people
not being at the camp and/or being sick; and the replacement of VVO1. With respect to
the replacement of V01, the Applicantés email actually stated iDear Benson, Greeting,
Bro as discussed yesterday we have on ground only 04 Almond guys out of which 2 are

[a]way thus one is a laundry guy and for cleaning we are having only 3, which is
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198. He denied putting his hand on the leg and thigh of V04 and dancing too closely
with either V04 or V05. He said that he did fall and injure himself that night, but it was

unrelated to his drinking. fil just slipped on the flooro.

199. Although the Applicant initially did not recall inviting VVO1 for drinks in the
Tukul, in his application he admitted inviting her for drinks. il must have. | might

have. But not as specifically only you. Ités a group of people all the time thereo.

200. At that point in the cross-examination, the Applicant dropped off from the
hearing. His Counsel then reported that he was communicating with the Applicant via
messages on WhatsApp and that there was no power in the Applicantds neighbourhood,
so he was unable to connect to the Wi-Fi and Teams link. When Respondentés Counsel
said he would not object to continuing on the phone, Applicantés Counsel said there

was no 4G coverage for him to connect for phone calls.

201. Ultimately, Counsel agreed under the circumstances that they would waive the
remainder of cross-examination and any redirect examination. Applicants Counsel
then confirmed with his client that he would authorize this as well. Accordingly, the

evidence was closed.

Credibility Analysis

202. Inanalysing the credibility of the witnesses,1 the Tribunal finds the Respondentds

witnesses to be credible and the Applicant to not be c
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Tribunal found the candour and demeanour of the Respondentds witnesses, and the
calibre and cogency of the testimonial performance by them to be probable and
believable. On the other hand, the sole witness presented by the Applicant, i.e., himself,

was far less than credible.

203. On the one hand, the victims all told similar stories about their interactions with
the Applicant, to wit, the Applicant knocking on their doors late at night and demanding

entry into their private rooms. This consistency is notable because the victims mostly
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211. Similarly, V02 and VO3 were present at Jowhar for lon
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223. Mr. Emor testified that later the Applicant tried to have him removed from the

camp by contacting his supervisors and asking, fiwhy do you still need Ben backo.
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doubt accessed by all residents of Jowhar compound, as many others in UNSOS,

including UNSOS senior management, and all witnesses interviewed by OIOS.

228. The Applicant also argues that the publication is likely to have influenced and
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232. The Tribunal is of the view that the Applicantds claim that the investigation was
tainted by the Kenyan website is based entirely on speculation. The Applicant admitted
that he had no evidence as to the source of the website post. Although he guesses that
it was either VO1 or V02, his Counsel never asked either of them about the issue during
their testimony.

233. Similarly, he did not question those witnesses that he speculates were finfluenced
and cloudedo by the website if they had even seen the publication. Moreover, the
investigator testified that the Applicant referenced the website himself during the
investigation, but that the website was vague and non-specific about details. By
contrast, the witnesses gave very specific details that were not referenced on the
website. In the end, the investigator testified that the website did not influence her

investigation or analysis of the case. The Tribunal finds this to be true.

234. Regarding the complaint that OIOS did not interview his witnesses, the Tribunal
notes that this was not discussed in the Applicantos closing submission, but to the extent
that it has not been abandoned, it will be analysed here. The investigator testified that,
when she asked the Applicant during his interview if there were other people that he
thought should be interviewed, he suggested only his supervisor, the head of UNMIS
police, and vaguely ficolleagues in Jowhar campo. The first two did not seem to have
any information as to the veracity of the claims being investigated, and unnamed

ficolleagueso is too vague to consider.

235. In addition, the Tribunal notes that the Applicant did not call any witnesses
except himself. If there were any witnesses that possessed relevant information and
could have supported the Applicantos version of events, one would think he would have

called them to testify on his behalf or even mentioned them by name. Yet, he did not.

236. The Applicant also claims that the investigator accepted the allegations at face
value without examining their veracity. In his closing submission, he expands on this

by alleging that fithe OIOS Manual for sexual harassment investigations works on the
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harassment such as finame-callingd (case number 25), insulting language (case
number 98), or shouting (case numbers 135, 136, and 137). Such cases are not factually

analogous to the instant case at all.

249. Finally, the Applicantés entire analysis is based on outdated information. The

Compendium that the Applicant relies on in his Annex only lists cases through 2019.
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253. The analysis also considered mitigating factors such as the Applicantis 22 years
of service, his previously clean disciplinary record, and his diagnosis of PTSD.
However, the Organization appropriately found that these do not justify his conduct

nor minimize the gravity of the Applicantds actions.

254. As the Respondent points out, the Appeals Tribunal has held that; fiwhen abuse
of authority is coupled with the sexual harassment of two female staff members, the
combination clearly warrants the imposition of the harshest sanction available to the
Agency0 (Khan 2014-UNAT-486, para. 47).

255. And the Appeals Tribunal language in last yeards decision is particularly apt:

Hence, while the conduct in this case was less egregious than other
instances of sexual harassment that have led to dismissal in the past and
may reasonably have been sanctioned with a lesser penalty, it does not
follow that dismissal was not reasonably appropriate in light of the
damage to confidence it caused. In these circumstances, the decision to
impose the sanction of separation fell within the reasonable range of
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