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Introduction

1.  Byan application filed on 16 December 2022, the Applicant is contesting the
disciplinary measure imposed on her of separation from service with compensation
in lieu of notice and with termination indemnity, in accordance with staff rule
10.2(a)(viii) (“the contested decision”).

2. The Respondent filed a reply on 20 January 2023 urging the Tribunal to reject

the Applicant’s arguments and dismiss the application in its entirety.

3. On 16 June 2023, the Tribunal held a case management discussion (“CMD”).
At the CMD, the parties agreed that an oral hearing was not necessary for a fair and
expeditious disposal of this case. The Tribunal will therefore determine the

application based on the case record.

4.  The Applicant and Respondent filed closing submissions on 12 and

13 July 2023 respectively.

Facts

5. On1November 2006, the Applicant joined the Organization. She was granted
a “when-actually-employed” contract governed by the former 300-Series Staff

Rules.

6.  On 29 October 2008, the Applicant obtained a fixed-term appointment as a

Program Assistant with the United Nations Environment Programme (“UNEP”).

7. In December 2016, the United Nations Office in Nairobi/Human Resources
Management Services (“UNON/HRMS”) was notified, in relation to another
investigation being conducted by the Office of Internal Oversight Services
(“OI10S™), that the Applicant had a sister who was also working with UNEP.
Specifically, the complaint alleged that the Applicant failed to disclose that she had
a sister occupying the position of Documents Management Assistant, Ozone Action
Branch, Law Division at the Paris Office of UNEP.
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8.  On 14 December 2017, UNON/HRMS referred the complaint to UNEP
Management.

9. On 3 March 2021, a fact-finding panel was appointed by the Executive
Director/UNEP pursuant to section 6 of ST/AI/2017/1 (Unsatisfactory conduct,
investigation and the disciplinary process) to investigate the allegation of possible

unsatisfactory conduct implicating the Applicant.

10. On 30 June 2021, the fact-finding panel transmitted its investigation report
and findings to the Executive Director/UNEP.

11. On 4 August 2021, the Executive Director/UNEP referred the Applicant’s
case to the Office of Human Resources (“OHR”).

12. After reviewing the investigation report, supporting documentation and
additional information obtained, by memorandum dated 14 March 2022, OHR
issued formal allegations of misconduct against the Applicant. It was alleged that
the Applicant had: a) on one or more occasions between 2008 and 2015, submitted
false information in her job applications for posts with the Organization, namely
that she did not have a relative working for a public international organization; and

b) certified to the truthfulness of the statements.

13. On 6 April 2022, the Applicant submitted comments on the allegations

against her, including supporting documentation.

14. By letter dated 16 September 2022, the Applicant was informed of the

contested decision.

Parties’ submissions

15. The Applicant’s principal contentions are:
a.  Sheis and has been estranged from her family for a very long time and
had no way of knowing that her sister was also employed by the United

Nations. They are in different continents and not in the same line of duty. She

was not therefore in a position to account for the whereabouts of her sister;
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b.  During the period she is said to have known and not disclosed the
information, she was in and out of hospital and her health was then her
priority. Having just heard the matter mentioned, she had no ability to confirm

the details as her health was taking a toll on her;
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17.

d.

Legal costs.
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g.  The Applicant has not adduced any evidence of any steps she took to
verify whether her family members were employed by an international
organization. The Under-Secretary-General for Management Strategy, Policy
and Compliance (“USG/DMSPC”) considered that the Applicant’s absence
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20. There is further evidence that on a date in 2014, at a work-related event in
Paris, Ms. Betty Kamanga, Senior Administrative Assistant, UNEP, informed
Ms. Mugure Kibe that she resembled a colleague of Ms. Kamanga’s in Nairobi
named Kibe. She was referring to the Applicant. Ms. Mugure Kibe responded that

she had a sister by that name.

21. Inorabout 2014, at a year-end party in Nairobi, Ms. Kamanga informed the
Applicant that she had met a woman by the name of Lucy Ursulet (Ms. Mugure
Kibe’s married name) who resembled the Applicant and who had stated that she
was her sister. This evidence leads to the conclusion that from at least December
2014 the Applicant was on notice that her sister, Ms. Mugure Kibe, was employed

by the Organization.

The History

22.  On 23 November 2010, the Applicant submitted a PHP as part of her
application for a position with the Organization. In response to the question “Are
any of your relatives employed by a public international organization, the Applicant
responded “No”. At the time, staff rule 4.7(a) prohibited appointments to a person

who was the father, mother, son, daughter, brother or sister of a staff member.

23. The Respondent has argued that from at least December 2014, the Applicant
was on notice that her sister was employed by the Organization. The details that

prove this are outlined above.

24. The Applicant claims that there was a period of estrangement from her family
but this does not explain why even after being told in 2014 by a colleague who had

visited Paris that she had met somebody working for UNEP in Paris who looked
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30. On the commencement of the investigation of the case against her, the

Applicant was informed that,
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35. Even if the disciplinary measure taken was legal, the question remained
whether it was executed with procedural fairness and the Applicant’s rights
respected. This is so because illegality can occur both at the substantive level and

the procedural level.

36. The Tribunal believes that to establish that the disciplinary measure taken
against the Applicant was lawful, it is necessary to examine the Applicant’s

submissions and arguments carefully.

37. The Applicant argues that she was estranged from her family including her
sister for some time and was not aware that she was working for the Organization.
The Respondent rebutted this argument effectively by arguing that the Applicant
was informed that someone looking like her and who said she had a sister by the
name Kibe was working for another international organization. Thereafter, the
Applicant did not respond by disclosing to the relevant authorities that she had a

sister working in an international organization.

38. The evidence adduced also shows that the Applicant failed to disclose that
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40. Consequently, the Tribunal can find no procedural flaws in the procedure

adopted to investigate and impose the disciplinary action taken.

41. Itis also important to discuss whether the decision to separate the Applicant
was proportionate to the misconduct alleged. In response to this, the Respondent
has explained that the breach of staff regulation 1.2(b) has attracted different forms
of disciplinary measures including demotion, suspension, and separation from

service.

42. However, the Administration has explained that the varied disciplinary
measures are responses to different circumstances. By way of example, Counsel for
the Respondent states that in some cases the alleged misconduct complained of was
mitigated by an admission and explanation of the circumstances during the
investigation or sometime before a disciplinary measure was imposed. In this case,
the Applicant refused to provide the information required when expected to do so
and, even when confronted, she refused to admit that she had a relative of the
relevant degree of connection in the Organization.

43. In the circumstances, there was no basis for a more lenient disciplinary
measure. The imposition of separation from service is applied because the
misconduct is considered serious. The seriousness of the misconduct is related to
the fact that the Organization expects employees to be of high integrity, and
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