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Introduction and Procedural history 

1. The Applicant filed an application on 27 December 2022 challenging the 

decision to not extend his fixed-term appointment (“FTA”) beyond 

30 November 2022 due to redundancy of his post after a staffing review. At the 

time the application was filed, the Applicant’s FTA had been temporarily extended 

for one month until 31 January 2023. 

2. The Respondent filed a motion on 23 January 2023 seeking: 

a. Determination of the receivability of the application as a preliminary 

matter because the Applicant’s FTA had been extended to 28 February 2023; 

and 

b. Suspension of the 27 January 2023 deadline for the filing of his reply 

pending determination of the motion. 

3. On 24 January 2023, the Tribunal issued Order No. 18 (NBI/2023) granting 

the Respondent’s request for suspension of the 27 January 2023 reply deadline 

pending determination of the motion. 

4. The Applicant filed a rejoinder to the Respondent’s motion on receivability 

on 31 January 2023. 

5. The case was assigned to the undersigned Judge on 5 May 2023. 

6. On 13 June 2023, the Tribunal held a case management discussion (“CMD”). 

7. On 14 July 2023, the Tribunal issued Order No. 118 (NBI/2023) in which it 

determined that the application is not moot and dismissed the Respondent’s motion 

on receivability. The Respondent was directed to file his reply to the application by 

close of business on 27 July 2023. The Respondent complied with the directions. 

8. On 8 August 2023, the Tribunal held another CMD. At the CMD, the 

Applicant, through an oral motion, requested leave to file a rejoinder to the reply. 

The motion was granted and said rejoinder was filed on 16 August 2023. 
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9. The Respondent filed a response to the rejoinder on 25 August 2023. 

10. A CMD was held on 3 January 2024 during which the parties agreed that an 

oral hearing was not required and that the Tribunal should determine the case on 
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18. On 3 April 2022, the Applicant sent an email to the SE, copying his 

supervisor, the COS and the Chief of Mission Support (“CMS”) expressing interest 

in being reassigned internally but received no response. 

19. The Applicant filed a management evaluation request against the decision not 

to renew his contract on 21 May 2022. 

20. On 29 September 2022, the Management Evaluation Unit (“MEU”) 

recommended that the contested decision to not renew the Applicant’s FTA beyond 

30 November 2022 be upheld. 

Parties’ submissions 

21. The Applicant’s principal contentions are: 

a. The budget reports, as he was informed in a meeting on 27 March 2022 

by the CMS and the Chief Human Resources Officer (“CHRO”), indicated 

that the post he encumbered : 



  Case No. UNDT/NBI/2022/126 

  Judgment No. UNDT/2024/004 

 

Page 5 of 15 

approved by the Office of Human Resources at the Department of Management 

Strategy, Policy and Compliance (“DMSPC”) on 26 September 2022; 

d. This was a surreptitious method employed to avoid reclassification of 

the post. DMSPC and MEU failed to see that this was not merely a change in 

functional title/nomenclature, and although both posts belong to the same job 

family their functions are entirely different. Effectively, the Terms of 

Reference (“TORs”) of the post will undergo significant changes and, 

therefore, in usual course, OSESGY should have sought for reclassification 

of the post; 

e. Even before the budget was approved, OSESGY issued a notice of 

non-renewal of contract virtually pushing him out of the office. Moreover, 

the rationale that the SE offered was that the abolishment of the post/change 

of functional title was due to peacebuilding not being part of the 

programmatic priorities of OSESGY in 2022 and 2023 in addition to the need 

for the Senior Gender Advisor position to be created in the regular budget. 

However, key components of the Applicant’s TORs, such as those related to 

serving as a donor focal point as well as on the economic file, shifted to other 

staff and consultants, reflecting the ongoing priority of these files; 

f. 
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from his position, there was no clarity given whether he moved along with 

the encumbered post or whether he was assigned to a different post altogether; 

h. The process of abolishment was not fair and was not conducted as per 

standard procedure by way of consultative process as required under staff 

regulation 8.1(a). During the Staffing Review there was no effective staff 

consultation. The one and only interaction the Consultant held with the 

Applicant was only to understand the functions of the post, with whom he 

collaborates internally and externally, information sharing and overall 

challenges encountered. Thereafter, neither the Consultant nor anybody in 

OSESGY revealed the rationale and conclusions of the Staffing Review 

exercise that would amount to determining that peacebuilding was not a 

priority; 

i. The Consultant only briefed the senior management, which cannot be 

considered “staff consultation”. There was no involvement of the staff or the 

staff representatives, nor consultation with them during the staffing review 

exercise before and after abolition of the post. After the decision to abolish 

the post was taken, the Applicant was merely informed of the decision. He 

was not provided any opportunity to question the process; 

j. A staff retreat was held from 25 to 26 October 2021 in which the view, 

strategy vision and the Staffing Review was discussed by the SE including 

having individual meetings. The Applicant’s name was not in the original list 

of invitees for the retreat. He was invited to attend this retreat as an 

after-thought only because the then Principal Military Advisor dropped out 

as he was in the process of leaving the office. While a discussion on Gender 

was held, it was not presented in a manner that it would be mutually exclusive 

with peacebuilding. The retreat was held even before the Consultant was 

appointed for the restructuring and, therefore, there was no indication that the 

Applicant’s post would be abolished and that his contract would not be 

renewed; 
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k. In 2020, OSESGY had written to the United Nations Headquarters 

asking for a hiring freeze in place at the time to be removed since it was 

justified that the SPBO post was a critical post th
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22. 
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“permanent” lessors, which would severely impact the Applicant and his 

family’s housing choices; 

g. 
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The CBFO explained that because the SPBO position and 
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of staff with the right to be considered on a preferential basis for retention 

under staff rule 9.6(e). Notwithstanding, OSESGY made good faith efforts to 

support the Applicant in his search for a new post, which the Applicant 

acknowledged, expressing his “strong appreciation” and “gratitude”; 

k. The 26 September 2022 classification is not relevant with respect to 

determining the lawfulness of the 28 March 2022 decision to not renew the 

Applicant’s appointment beyond its expiration date of 30 November 2022. 
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Consideration 

26. The first issue that arises for consideration is one of fact and law. The 

Applicant’s post, SPBO (P-5) was made redundant. However, The Applicant’s FTA 

came to an end due to the effluxion of time. It is well known that there can be no 

expectation of renewal of a fixed term contract. 

27. The second issue that arises is the effect of consultation on the position of the 

Applicant. The Applicant would have been consulted as part of the planning 

process, which required data to be collected on the functioning of the position that 

he held. This consultation would prove important in the decision to make the 

Applicant’s position redundant and replace it with one of Senior Gender Affairs 

Officer. But as long as the decision was made to make the position redundant and 

the Applicant’s contract expired, the consultation made no difference to the 

Applicant’s circumstances. 

28. As far as the Applicant’s position as an officer whose post was made 

redundant was concerned, the Applicant’s situation was not one of a person who 

would have been affected because of the redundancy of the position he held. His 

FTA would come to an end whether the position was or was not made redundant. 

He was not entitled to review because the post was made redundant. 

29. The reclassification exercise is outside of the scope of the application. Firstly, 

the Applicant did not seek management evaluation. Secondly, the review of the 

reclassification exercise would be done at the departmental level where it was 

relevant and appropriate. In this case this was not required. 

30. There is no doubt that there were several steps taken that would have made it 
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37. Consequently, the foundation of the Applicant’s pursuit of compensation is 

severely weakened and there is no basis for recission of the Respondent’s decision 

to terminate his contract and change the name and function of his former post to 

Senior Gender Affairs Officer. 

Conclusion 

38. In view of the foregoing, the Tribunal DECIDES to dismiss the application 

in its entirety. 

(Signed) 

Judge Francis Belle 

Dated this 8th day of February 2024 

Entered in the Register on this 8th day of February 2024 

(Signed) 

René M. Vargas M., Officer-in-Charge, Nairobi 


