
 

Page 1 of 13 

 

UNITED NATIONS DISPUTE TRIBUNAL

Case No.: UNDT/GVA/2022/019 

Judgment No.: UNDT/2023/129 

Date: 20 November 2023 

Original: English 

 

Before: Judge Sun Xiangzhuang 



  



  





  Case No. UNDT/GVA/2022/019 

  Judgment No. UNDT/2023/129 

 

Page 5 of 13 

c. Whether the disciplinary measure is proportionate to the offence; and 

d. Whether the Applicant’s due process rights were respected. 

22. The Tribunal will address these issues below in turn. 

Whether the facts have been established by clear and convincing evidence 

23. According to the sanction letter, the Applicant lied in his PHP when applying 

to JO89038 at UNGSC. The alleged lies were with respect to the following 

undisputed facts: 

a. The Applicant was previously subject to an investigation and 

disciplinary process while serving at UNOPS; and 

b. His employment with UNOPS was terminated as a result of said 

investigation and disciplinary process. 

24. The Organization determined that the Applicant’s conduct in relation to the 

aforementioned omission and misrepresentation in his PHP constituted serious 

misconduct warranting the termination of his appointment. 

25. The Applicant, however, contends that he never intended to lie or mislead the 

Organization in his PHP. He rather misunderstood the questions therein and made 

a mistake in his response. The Applicant further advances that his conduct does not 

constitute serious misconduct, and that the improper use of said term resulted in an 

unfair disciplinary process and disproportionate sanction. 

26. The established jurisprudence of the United Nations Appeals 

Tribunal (“UNAT”, or the “Appeals Tribunal”) determines that when termination 

is a possible outcome, misconduct must be established by clear and convincing 

evidence, which requires more than a preponderance of evidence but less than proof 

beyond a reasonable doubt. It means that the truth of the facts asserted is highly 

probable (Molari, para. 2). 
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27. It is also settled law that, in imposing a disciplinary sanction, decision-makers 

enjoy a wide discretionary area of judgment, and that due deference should be 

shown to their discretion (Cheikh Thiare 2021-UNAT-1167, para. 33). In Cheikh 

Thiare, the Appeals Tribunal further added: 

[T]he Administration is the best suited actor to select an adequate 

sanction able to fulfil the following general requirements, which 

include inter alia that the sanction imposed is within the limits stated 

by the respective norms, and second, the sanction must be sufficient 
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b. Declared that he left his employment with UNOPS due to “end of 

contract”, instead of “termination of appointment”. 

32. The dispute, therefore, is not whether the aforementioned facts indeed 
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38. Again, as a previously employed staff member, it is not logical to equate 

“termination of appointment” with “end of contract”. The former requires action by 

the employer, whereas the latter does not. 

39. In fact, if the Tribunal were to accept that the Applicant indeed believed that 

“end of contract” and “termination” are synonymous terms, then it cannot help to 

wonder why “end of contract” was not given as a reason in his PHP for every other 

employment that ended. Instead, the Applicant’s PHP shows complete phrases and 

explanations for the end of each previous employment, except for the one at 

UNOPS, for which the Applicant provided a dubious answer. 

40. It is simply not credible that the Applicant did not know the difference 

between leaving an employing entity because his contract ended and because his 

contract was terminated for disciplinary reasons. At the very least, he could have 

provided an explanation for the alleged end of his contract. 

41. Therefore, there is clear and convincing evidence that the Applicant misled 

the Organization by not disclosing relevant information in his PHP regarding the 

termination of his employment with UNOPS and lied about not having been subject 

to an investigation and disciplinary process. This conduct supports the assertion that 

the Applicant attempted to conceal the true reason for leaving UNOPS. 

Whether the established facts legally amount to misconduct 

42. Regarding whether the established facts legally amount to misconduct, the 

Tribunal recalls that staff regulation 1.2(b) provides that: 

Staff members shall uphold the highest standards of efficiency, 

competence and integrity. The concept of integrity includes, but is 

not limited to, probity, impartiality, fairness, honesty and 

truthfulness in all matters affecting their work and status; 

43. Whereas Staff Rule 1.5(a) says: 

Staff members shall be responsible for supplying the 

Secretary-General with relevant information, as required, both 

during the application process and on subsequent employment, for 

the purpose of determining their status under the Staff Regulations 
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48. The Tribunal is cognizant of the Appeals Tribunal jurisprudence in 

Samandarov 2018-UNAT-859, which provides: 

23. […] The purpose of proportionality is to avoid an imbalance 

between the adverse and beneficial effects of an administrative 

decision and to encourage the administrator to consider both the 

need for the action and the possible use of less drastic or oppressive 

means to accomplish the desired end. The essential elements of 

proportionality are balance, necessity, and suitability. 

49. It is also cognizant of the jurisprudence in Szvetko 2023-UNAT-1311that: 

47- […] In assessing whether the Administration has imposed a 

proportionate sanction, the UNDT is obliged to determine if the 

responsible functionary applied his or her mind to the relevant 

considerations of proportionality and excluded irrelevant factors. If 

a functionality tasked with a duty to act proportionately were to 

relegate a factor of obvious and paramount importance to one of 

insignificance, and give another factor a weight far in excess of its 

true value, this would amount to a failure to apply the mind to the 

objective factual substratum upon which a proportional decision 

should rest. The assessment of proportionality by its very nature is a 

factual inquiry requiring the UNDT to review and balance all the 

competing considerations to determine whether less drastic and 

more suitable means might better have accomplished the necessary 

disciplinary objective. 

50. As UNAT decided in Ainte, 

29. […] The Secretary-General has the discretion to determine 

the appropriate level of sanction to be imposed and we do not find 

termination of a senior official for the very serious misconduct of 

submitting a false document to be absurd, unlawful or otherwise 

disproportionate. As such, we will not interfere with the legal 

exercise of that discretion. 

51. And in Specker 2022-UNAT-1298, the Appeals Tribunal stated: 

29. […] Dishonesty of this order, and the use of her position and 

knowledge to improperly advance the interests of an intimate 

partner, fatally compromised the necessary relationship of trust 

between the employer and employee. Ms. Specker’s conduct on two 

separate occasions undermined the integrity of two recruitment 

processes. The deliberate, intentional and repeated nature of the 

misconduct by a senior staff member for such a venal purpose 
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revealed a level of unreliability that contaminated the trust 

relationship to a degree that rendered the continuation of the 

employment relationship intolerable. Separation from service was 

the most suitable and necessary means by which the legitimate aim 

of integrity and probity could be assured within the Organisation in 

accordance with the requirements of Staff Regulation 1.2(b) in the 

circumstances of this case. 

52. In the instant case, it is clear to this Tribunal that the Applicant’s conduct was 

not an accidental mistake, but indeed a well-thought attempt at concealing relevant 

information, which undermined the integrity of the Organization’s recruitment 

process and could have potentially caused reputational damage. 

53. 
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57. Importantly, the disciplinary measure is in line with the Administration’s past 
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63. Furthermore, the fact that the Applicant’s prior disciplinary sanction 


