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1. The Applicant contests the f[d]ecision to revise [the] findings and

recommendations of the Alternate Chair of the [Ethics Panel of the United Nations

Introduction

(REPUNO)] in his preliminary assessment of the Applicantds 3
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8. On 25 October 2019, the Ethics Office communicated to the Appligant that it

found the report against the former DHC, OHCHR, to be a protected adtivity but

that it did not find a, ,. " & ¢ link to the transfer decision complained of (fifirst
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16. By note dated 21 September 2020, the USG/DMSPC responded ta the Chef
T
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b.  Gave the Applicant the opportunity to submit comments, if any, on the

above-mentioned Respondentos filing; and T
C.  Ordered the parties to file their respective closing submission.

38. On 7 August 2023, the Respondent filed the document referred to in

para. 37.a above.

39. On 30 August 2023, the Applicant filed comments on the document that the
Respondent filed on 7 August 2023.

40. On 8 September 2023, the parties filed closing submissions.

Consideration

£Cﬂql[ H

Decision to conduct a new review under sec. 9 of ST/SGB/2017/2/Rev.1

41. The Respondent maintains that the decision to overturn the March 2020
Alternate Chairbs report and to provide a new and independent review of the UNEO
determination was not made at the request of the Administration as the Applicant
alleges. That decision does not, therefore, constitute an administrative decision in
terms of art. 2 of the UNDT Statute. Citing ,J} ZQZLL;UNAT-1079, the
Respondent argues that the fiEthics Office is limited to making recommendations
to the Administrationo, and that fiits acts or determinations are without direct legal

consequences and are thus not administrative decisions subject to judicial reviewo.

42. On the other hand, the Applicant argues that the impugned decision was in
fact taken at the instance of the Respondent. She illustrates this submission by the
assertion that, first, the Administration expressed its disagreement with the
March 2020 Alternate Chairds report. Then, OIOS agreed with that and,
subsequently, OIOS unilaterally referred the matter back to the then Alternate
Chair, EPUN. This, she argues, demonstrates that a review of the March 2020
Alternate Chairds review was requested by the Administration despite the absence

of a legal mechanism for it.
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43. It is common cause that the recommendations, acts, or determinations of the
UNEO are without direct legal consequences and do not constitute administrative
decisions. This is in keeping with sec. 10.3 of the ST/SGB/2017/2/Rev.1 which
provides in no uncertain terms that fifrlecommendations of the Ethics Office and
the alternate Chair of the Ethics Panel under the present bulletin do not constitute
administrative decisions and are not subject to challenge under chapter XI of the
Staff Ruleso.

44. The Appeals Tribunal has also held that fisince the Ethics Office is limited to
making recommendations to the Administration, its acts or determinations are

without direct legal consequences and are thus not administrative decisions subject
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49. The Tribunal therefore finds that the application is not receivable with respect

to the 4 June 2021 decision to conduct a new review of the first deternfination of
the Ethics Office (see para. 8 above) under sec. 9 of ST/SGB/2017/2/Rev.1.

Implied decision not to investigate the matter pursuant to the recommendation of
the March 2020 Alternate Chair
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55. On the other hand, the Respondent maintains that the decision not to
investigate is lawful and proper since the March 2020 Alternate Chairds Feport and

recommendations were flawed on the following grounds:
a.  Thereviewwag! g, g»;

b. The March 2020 Alternate Chair did not seek comments from the

Administration; and

c.  The March 2020 Alternate Chairds recommendations were premature

and corrective in nature.

56. In Case No. UNDT/GVA/2021/024 (Reilly), the Applicant 7« c ya a
contested the decision not to implement the recommendations of the
March 2020 Alternate Chair. She based her claim on the same arguments as in this
case. The Tribunal, however, rejected those arguments and upheld the contested
decision upon finding that the law does not provide for a situation in which a

decision must be taken to accept or reject the recommendations of an Alternate

Chair (see JlND;F/2023/121).

57. In Case No. UNDT/GVA/2021/024 (Reilly), the Tribunal also found that the
above lacuna was not sufficient to vitiate 7« ¢ ya a the decision not to implement
the recommendations of the March 2020 Alternate Chair. The Tribunalés decision

in said case was based on the following considerations:

a.  An Alternate Chair only makes recommendations that may/may not be
accepted. In rejecting the recommendations, the Respondent only exercised

his discretion;

b.  The grounds upon which the decision to reject the recommendations
was based were found valid. Vitiation of the impugned decision would only

aid a violation of the law, which the Tribunal was not prepared to do; and
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c.  Principles of equity would support the Organizationds decision not to
accept the March 2020 Alternate Chairds recommendations. The fnaxim of
equity that there is no wrong without a remedy (§ w5y f % u "6)
would support a decision to uphold the impugned decision. (see
Leo Feist v. Young, 138F.2d 972 (7thCir.1943)).!

58. Turning to this case, the Tribunal recalls that the decision of OIOS not to
investigate was premised qgn /« ¢ ya a the same reasons that the Organization
advanced to support its decision not to implement the recommendations of the
March 2020 Alternate Chair. Additionally, in its 11 January 2021

memorandum (see para. 23 above) OIOS indicated that:

[its] investigations must be lawfully authorized. UNEO referrals to
OIOS for investigation under the PaR bulletin are premised on the
existence of a, ,. "4 & ¢ assessment of retaliation which conforms
to the bulletinds framework, and which sets the scope of a PaR
investigation (footnote omitted). OIOS considers the EPUN
assessmenttobg/ @, g¢and assuch it cannot be used as the basis
to initiate an OIOS investigation because the investigation itself
would be based on an illegal premise.

59. OIOS was right in its reasoning. The Applicantds contention that the law does
not allow OIOS discretion in the investigation decision ignores the fact that the
same law specifies the reviewable subject matter at the Alternate Chairbs level,
i.e., the matter which the Ethics Office will have reviewed. Any recommendations

would be directly relevant to that subject matter.

60. There is therefore an implied presumption of legality of process, which
necessarily allows for a measure of discretion by the actors in the review process.
It is inconceivable that in a structured review process, as the one under sec. 9.2 of
ST/SGB/2017/2/Rev.1 is, an Alternate Chairés mandate to issue recommendations,
including investigative ones, would be unrestricted in the way suggested by the
Applicant. Requiring unquestionable compliance from actors with a flawed review

process would be atrocious, and certainly against the letter of the law.

U https://law.justia.com/cases/federal/appellate-courts/F 2/138/97 7/1481734.
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61. Since the March 2020 Alternate Chairds report and recommendations,
including one that Aif the Administration chose not to folldw these
[recommendations] the matter should be referred to OIOS for investigationo, were
validly rejected, the Tribunal finds that OIOS properly exercised its discretion in
refusing to comply with the recommendation to investigate the Applicantis matter

because the latter arose from a flawed process.

62. Consequently, the Tribunal finds that the impugned decision of OIOS not to
investigate the matter pursuant to the recommendation of the March 2020 Alternate

Chair was rational and reasonable.

Conclusion

63. In view of the foregoing, the Tribunal DECIDES to reject the application in

its entirety.
S
i gug )
Judge Margaret Tibulya
Dated this 7" day of November 2023
by
Entered in the Register on this 7% day of November 2023
i gug )

Ren® M. Vargas M., Registrar, Geneva
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