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12. Following the CMD, by Order No. 47 (GVA/2023) of 8 May 2023, the
Tribunal i nerq g

a.  Informed the parties that it did not deem it necessary to hold a hearing

on the merits and call witnesses; and

b.  Requested the parties to file closing submissions, which they did on
19 May 2023.

O~

13. The Appeals Tribunal clearly defined the subject matter of the remanded case
in Reyy 2022-UNAT-1309 (para. 115), namely the Applicantis allegations
related to:
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specific harassment complaints, and whether the specific incidents
indicated in [the Applicantds] complaint could be reasonably
characterized as breaches of the Organizationés policies and
regulations, meriting a finding of abuse of power and harassment, as
the UNDT properly did with regard to [the Applicantds] allegations
related to the recruitment for Vacancy 40485. Finally, the UNDT
should [weight] the evidence with a view to determining whether the
findings of the Administration on these specific issues were
supported by the available evidence, namely that there was a rational
connection between the information before the responsible official
and the contested decision that there was no prohibited conduct
requiring further action.

15. Drawing on the above, it is understood that the Tribunal is to ascertain

whether:

a.  The Panel fully complied with its duty of investigating the complaints
at issue in terms of ST/SGB/2008/5;

b.  The administrative decision arising from the process violated the

Applicantbs terms of employment; and
c.  The impugned administrative decision was improperly motivated.
16. ST/SGB/2008/5, in its relevant parts provides as follows:

5.16 The fact-finding investigation shall include interviews with
the aggrieved individual, the alleged offender and any other
individuals who may have relevant information about the conduct
alleged.

5.17 The officials appointed to conduct the fact-finding
investigation shall prepare a detailed report, giving a full account of
the facts that they have ascertained in the process and attaching
documentary evidence, such as written statements by witnesses or
any other documents or records relevant to the alleged prohibited
conduct. This report shall be submitted to the responsible official
normally no later than three months from the date of submission of
the formal complaint or report.

5.18 On the basis of the report, the responsible official shall take
one of the following courses of action:
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@) If the report indicates that no prohibited conduct took
place, the responsible official will close the case and so inform the
alleged offender and the aggrieved individual [€];

(b) If the report indicates that there was a factual basis
for the allegations but that, while not sufficient to justify the
institution of disciplinary proceedings, the facts would warrant
managerial action, the responsible official shall decide on the type
of managerial action to be taken, inform the staff member
concerned, and make arrangements for the implementation of any
follow-up measures that may be necessary. Managerial action may
include mandatory training, reprimand, a change of functions or
responsibilities, counselling or other appropriate corrective
measures. The responsible official shall inform the aggrieved
individual of the outcome of the investigation and of the action
taken;

(©) If the report indicates that the allegations were well-
founded and that the conduct in question amounts to possible
misconduct, the responsible official shall refer the matter to the
Assistant Secretary-General for Human Resources Management for
disciplinary action and may recommend suspension during
disciplinary proceedings, depending on the nature and gravity of the
conduct in question. The Assistant Secretary-General for Human
Resources Management will proceed in accordance with the
applicable disciplinary procedures and will also inform the
aggrieved individual of the outcome of the investigation and of the
action taken.

5.19 Should the report indicate that the allegations of prohibited
conduct were unfounded and based on malicious intent, the
Assistant Secretary-General for Human Resources Management
shall decide whether disciplinary or other appropriate action should
be initiated against the person who made the complaint or report.

17. The Tribunal is called to determine whether the staff member was granted
due process rights, whether the investigators acted in an independent and impartial
manner by considering all the circumstances of the case, and whether all relevant

factors were taken into consideration or if any irrelevant matters were addressed.

18. The Applicant specifically alleges that in some instances key witnesses were

not interviewed, and in others, relevant questions were not put to interviewees.
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19. It is incumbent on the Tribunal to clarify that while the Applicant raised
several complaints against several persons, only her FRO and SRO were subjects
of the impugned investigation.! It follows therefore, that the Tribunal cannot rightly
review the Panelds commissions, omissions, and decisions relating to persons other
than the Applicantés FRO and SRO.

20. It is also made clear that in its review, the Tribunal will refer to each
interviewee and each staff member referred to in the process by their initials.

Jé € cyl eg% W;ii’lw n q ﬁf ”Uﬂiigf()ra # itio ré s o ré /4 eA]l}[f'a K- Fhe€
W e e ARV it

21. The Applicant does not dispute the fact that the investigation report addressed
this complaint as part of the AOther selection related allegations [which, as per the
investigation report,] were impossible to corroboratet? She, however, maintains
that the complaint was not properly investigated in that she was asked only one
question, namely how she knew that the post was funded then cancelled. She also
complains that though she provided names of two witnesses (iilGo and iJS0) who
would have been able to confirm this information, they were not interviewed about

the issue.

22. The Respondent maintains that G was not interviewed because the Applicant
did not suggest her as a witness during her 13 September 2016 interview with the
Panel.? It is however on record that when the Applicant was asked how she received
confirmation that the post was funded and then cancelled, she stated that IG, fitold

her and could confirm that along with [JS]0 (cf. para. 88 of the investigation report).

23. Since, in the context of an investigation, only witnesses can confirm an

assertion, it should have been and must be understood that the Applicant mentioned
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33. In her statement, the Applicant alleges that her FRO admitted, in the presence
of another staff member (SM) that, following her written complaint about her
exclusion, he confirmed with two other staff members that such was true. She added
that these two staff members explicitly told her FRO not to inform the Applicant
about what they claimed about her, i.e., that she was difficult and they did not want

to work with her.

34. This, however, is a misrepresentation of what SM is recorded as having
stated, which is that fithere was discussion of [the Applicantés] allegation that she
had been excluded from meetings by the team. [The Applicantds FRO] indicated
that he had been told that meetings were stopped because the climate did not allow
for it. He indicated that the team had decided not to consult [the Applicant] because

of the impact of her reactiono.’

35. The Applicant, while denying that she is a bad team player who insults people
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39. General statements such as that the Applicant fiwrote emails to management
complaining about being excluded from meetings that did not existo;'! that she fiwas
consistently included in meetings, even though it was difficult to work with
hero;2 that fithere were no meetings at which the [A]pplicant was not invitedo; that
fithere were one or two meetings to have an informal discussion organized by email:
once an email was sent at 9:30 for a meeting at 10:00 and [the Applicant] claimed
they did not give her any notice in order to exclude hero; fi[the Applicant] is a very
paranoid person and thinks that everybody wants to exclude her if she is not copied
in an emaild;'® and that fithere was no prejudicial action to exclude anyone in
particularo,'* do not, by any standards, serve as a response to the Applicantis
specific complaint regarding the three meetings.

40. The closest a witness (IGB0) came to supplying the requisite specificity was
when she stated that the Applicant fistarted to make [claims about being excluded
from meetings] more forcibly when a meeting happened when [she] was on a
mission in New York. The meeting was overdue, so [the Applicantis FRO] asked
[GB] to do it. More relevant colleagues for the meeting were around [and] the idea

was not to exclude hero.}

41. GB also conveyed to the Panel that fi[t]here was one other meeting that [the
Applicant] was not on the electronic invite [because she] was off sick after a
mission, and [the witness] did not want to make her feel that she had to come back
to worko and that fithe meeting was a team catch up only0.!4 The witness further
stated that she informed another colleague that the Applicant had not been invited
electronically to the meeting, and asked the said colleague that if he were to see the
Applicant the next morning, he should tell her about the meeting.

‘llidr’ raf/'
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42. In the Tribunalds view, GBos statements cited above cannot be the basis for a

finding that the Applicant was not excluded from the three meetings in question.

43. There is therefore no evidence to contradict the Applicantds assertion that the
three meetings took place and that she was excluded from them. The Panelds

conclusion regarding the three meetings was without basis.

44. The fact that witnesses were not specifically questioned about the three
meetings in question supports a finding that the Panel failed to comply with
sec. 5.16 of ST/SGB/2008/5, and that there was a breach of the Applicantis due

process rights during the investigation of the complaint connected to said meetings.

The alleged exclusion from general team meetings.

45. Contrary to the Applicantds assertion that the Panel did not conduct a proper
investigation of this complaint, there is evidence that the complaint was properly

investigated.
46. Some of the responses to the Panelds questions were recorded as follows:

Team meetings did not take place because the Applicant had
problems working as a team. This had been one of the most intensive
work periods of the fluid and very small team. It was therefore
normal that on a day-to-day basis two people would meet, then
another two, etc. She had problems working as a team;'7 due to team
dynamics with the Applicantds aggressive conduct, the team
productivity was lower, everybody started working individually and
sharing things by mail to avoid confrontation with the Applicant;!
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Applicantds other colleagues were trying to stay away from the
Applicant, given the nature of her interactions with them. Her
comments were regularly very aggressive. The body language was
aggressive. Her face would change. She told a colleague that she had
recorded her boss in a meeting. She also made a request to record
the final ePerformance discussion. Over the course of those 3
months, they gradually stopped having any communication. She
would come to the office and shut the door. The Applicant was asked
many times for a meeting to discuss the problems with interactions
with colleagues on the team, but the meeting never happened?? the
Applicantds demeanour and interaction were harsh, shattered, and
emotional? *

47. The Applicantés complaint that the Panel did not ask questions about specific
team meetings ignores the fact that she, in the first place, did not reference any
specific team meeting, for example by date or subject, to give the Panel clarity about
her complaint. The questions which were put to the witnesses therefore followed
the trend set by the Applicant, and therefore elicited the right responses under the

circumstances.

48. The Applicant suggests that the Panelbs finding that filess and less team
meetings appeared to be heldo meant that instead of the team of three meeting, SAW
and GB would meet to her exclusion, which in her view, supports the complaint

that she was excluded.

49. Itis obvious however that neither SAW and GB nor witnesses who stated that
SAW and GB used to meet considered such meetings as team meetings. This is
especially so since the team comprised three persons (SAW, GB, and the
Applicant). The evidence that SAW and GB would meet, and the Panelds
conclusion do not therefore contradict the position that team meetings (i.e.,
three-person meetings) did not take place, and that the Applicant was therefore not

excluded.

22 .‘ -~ .
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50. Based on the above, the Tribunal finds that the complaint that the Applicant
was excluded from team meetings was properly investigated in terms of
ST/SGB/2008/5.

51. The Panelds conclusion that the Applicantis complaint of being systematically
excluded from fiaccountabilityo meetings was not corroborated by her examples or

by witness statement$ # was properly arrived at.

A meeting with SAW

52. ltisrecalled that SAW was not a subject of the impugned investigation.
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56. The Applicant references 13 personal and é i i fm attacks she alleges
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initially thought that she had been victimised but found that her claims were

unfounded.??

61. JSand SM stated that they never witnessed any situation where the Applicant

was abused.?*

62. Based on the above evidence, the complaint that the Panel did not properly
investigate this complaint is without basis. The Panelés conclusion that the
complaint was not corroborated by the examples the Applicant provided or by
witness statements was valid, given that the weight of evidence tilted towards the

Applicantds own participation in the conduct forming the basis of her complaint.

63. The decision to close this complaint was therefore based on available

evidence.

Gender-based remarks

64. The Applicant complains about gender-based language from MD and NF,
such as aggressiveness, comments about her being difficult and NFos comments
about her tone. MD dismissed the Applicantis complaints of heavily gender-based
language alleging that it was a communication issue and a personality conflict, and
that the Applicant was oversensitive or was imagining things. The Applicant also
asserts that%i Py attacks from SAW, NF, and MD included gender-based
language, alleging that she was aggressive, difficult, and remarks about issues
related to her tone. She also alleges that MD even claimed to be able to read the

tone of an email from her.?4

65. According to the Panel, fiit is clear from the statements of all subjects and
witnesses that [the Applicant] is particularly sensitive to the possibility of remarks

made by colleagues constituting verbal abuse and gender-based remarkso.
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76. The Tribunal finds that the Panel complied with sec. 5.16 of ST/SGB/2008/5,
and that there was a rational connection between the information before the
responsible official and the contested decision that there was no prohibited conduct

against the Applicant requiring further action.

Belittling the Applicantds position on reference to fithe familyo as being
oversensitive , and intimidation/threats that the
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81. The Tribunal notes that MD (the Applicantds FRO), CM (the Applicantds
SRO), JS (who supervised the Applicant for three months), and NF were never
questioned about this assertion.*;

82. The failure to question key witnesses about the complaint supports a finding,
as the Tribunal does, that the claim was not properly investigated. The Panel
therefore contravened sec. 5.16 of ST/SGB/2008/5, thereby violating the
Applicantds due process rights.

83. Secondly, the Applicant alleges that a change of her workplan was made to
e wf % 1,, Justify her exclusion from meetings and other harassment and abuse
of authority. She explains that the workplan was sent approximately a week later
after it was created.*

84. MD was questioned about this issue.*” He explained that the Applicant was
engaged to work primarily on indicators, but that in early May 2016 she mentioned
that she wanted to do more regarding accountability, and additional tasks were
added. SAW corroborates MDGds evidence in this regard; °

85. Both MD and SAW did not, however, respond to the question about the delay
in creating a workplan. This formed the basis for the Panelés finding that
performance management provisions (ST/AI/2015/5) may not have been adhered
to in so far as the Applicant did not have a formal work plan during the first month
of her assignment, and that there was a delay in formalising the work plan. Issues
of bad faith, abuse of authority and harassment were however not addressed by the

Panel.

86. Based on the foregoing, the Tribunal concludes that the Panelés finding does
not represent an effective response to the complaint as laid. This complaint was not

properly investigated, and that the Applicantis due process rights were violated.
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87. Thirdly, the Applicant asserts that reliance was made on unfounded malicious

rumours, such as that she had shouted, and on gender-based remarks; ! and yet she
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92. She also maintains that two of her former supervisors, who had positively
reviewed her teamwork in previous reporting cycles, were called to a meeting with
NV, KW and ET where the topic was how problematic she was. While this assertion
was corroborated by JS;; the fact that none of the people who met to discuss the
Applicant was a subject of the impugned investigation, removes that meeting and

its discussions from the parameters of the current judicial review.

93. The Applicant cited MDds evidence about a former manager from the Human
Rights Council Branch refusing to recommend her in a recruitment process without
divulging the reason; % and maintains that this was relevant evidence concerning

the use of performance evaluation to punish her.

94. Since that former manager was not the subject of the impugned investigation,
the fact that he did not divulge the information in issue cannot be part of the current
judicial review. Moreover, MDés evidence that the Applicant was nonetheless
recommended but that a candidate with superior development experience was
appointed negates the suggestion that she was not selected on account of bad faith

in conducting the performance evaluation.

95. The Tribunal finds that the complaints that the Applicant is the only staff
member in DESIB to have made a complaint about a corrupt recruitment process,
yet she was the only one in DESIB not to have had the 2015-2016 performance
evaluation process underway, and that the creation of her workplan was delayed
due to bad faith were not properly investigated. The Applicantés due process rights

were thus violated in this respect.

Trying to set the Applicant up to fail by refusing to share relevant information.
Refusal to take a decision on Bangkok

96. The Applicant does not specify what relevant information was not shared with
her, thereby rendering this complaint unsubstantiated. The lack of substantiation

rendered the complaint impossible of meaningful investigation.
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97. Moreover, there seems to be a contradiction between the complaint as laid,

i.e., that there was a firefusal to take [a] decision on Bangkoko, and the Applicantis

evidence that her absence on sick leave was used as an excuse to further exclude
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109. The above statements negate the complaint about unwarranted comments on

the Applicantds performance evaluation, and the assertion that no action was taken
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a.  The complaint that she was excluded from team meetings (paras. 45 to
51 above);

b.  The exclusion from a meeting with SAW (paras. 52 to 55 above);

c. The alleged spreading of untrue malicious rumours, gossip, or
innuendo (that SAW and GB shared with MD who allegedly based
performance evaluations on) and yelling (SAW) (paras. 57 to 63 above);

d.  Gender-based remarks (paras. 64 to 6868 above);

e.  Statements that the Applicant is aggressive and difficult, and comments

about her fitoneo (paras. 71 to 76 above);

f. Belittling the Applicantds position on reference to fithe familyo as being

oversensitive |G (para. 77 to 79 above);

g.  Threat of a bad performance evaluation by NF (paras. 89 to 90 above);

h.  Former supervisors convened meetings to discuss about her (paras 91
to 92 above);

I. A former manager from the Human Rights Council Branch refusing to
recommend her in a recruitment process without divulging the

reason (paras 93 to 94 above);
J. Not sharing relevant information (paras. 96 to 98 above);

k.  Constant criticism without a single example of wrongdoing (paras. 101
to 102 above);

l. Unwarranted comments on performance evaluation and no action to

ensure accuracy (paras. 103 to 109 above); and

m.  NFbs interruption of a substantive conversation with an expert to tell

her to clean the room after a meeting (para. 112 above),

114. Consequently, the Applicantds claims over the above allegations fail.
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115. The Tribunal finds that the Panel did not properly investigate the allegations

below:

a. The alleged withdrawal of funding for a position as soon as the

Applicantés name was associated with it (para. 31 above);

b.  The Applicantds exclusion from three meetings of the three-person team

she worked with on topics included in her terms of reference (para. 44 above);

c.  The allegation of & ndhi Rt attacks against the Applicant in the

form of:

I. Trivialisation of a legitimate complaint of exclusion as a
ficommunication issued or fipersonal conflicto, refusal to receive
evidence, accusation being oversensitive, and imagining

things (paras. 69 to 70 above);

d.  The allegation that performance evaluation was conducted in bad faith,

since the Panel did not properly
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116. In keeping with art. 2.1(a) of its Statute, the Tribunal must determine the
legality, reasonableness, and procedural fairness of the administrative decision to
close the case with managerial actions aimed at reminding the implicated managers
to ensure the proper and timely application of the performance management
framework envisioned in ST/AI/2010/5.

117. Under ST/SGB/2008/5, the Panel had to interview the aggrieved individual,
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122. The UNDT finding has not been that there was evidence to support all the
Applicantds complaints, but rather that the fact-finding panel did not conduct a
proper investigation of some of the elements of the Applicantés allegations
remanded by the Appeals Tribunal.

123. That being the position, a finding, for example, that there were breaches of
the Organizationds policies and regulations meriting a finding of abuse of power
and harassment, would be tantamount to a final determination of misconduct
without affording the relevant subjects an opportunity to be heard. Such a
pronouncement would be without basis since information relevant to it might not

be on record.

124. In view of the time lapse since the events in support of the Applicantis
allegations that were not properly investigated occurred, the Tribunal does not find

it suitable to remand these allegations for & e ,U% | fact-finding investigation. The

c
identified shortcomings however justify an order of compensation for moral

damages.

125. As this Tribunal observed in Reyy UNDT/2021/093 (paras. 173-174), the
Applicant has provided evidence in support of her request for compensation for

moral damages.

126. The Tribunal does not agree with the Applicant that this case reflects the
situation of Bk @ p 7 2018-UNAT-873 where an award of USD10,000 was

made. Unlike this case, inB%h a, @z a finding of misconduct was arrived at.

127. In view of the Appeals Tribunalds findings on the matter, the UNDT previous
award, and its decision in this case not to remand the Applicantés claims for £ e
ﬂ;"’o fact-finding investigation, the Tribunal finds that an additional award of

USD5,000 for moral damages is adequate.

—r— -

128. The Tribunal DECIDES as follows:
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