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[€] OICT continues to spend above its approved
budget/income, with structural cost problems, high dependency

on contractual resources particularly from UNOPS with

extraordinarily high rates for over 30 personnel in different

grades, duplication of functions within OICT.

My suggestion on 16 April 2022 underscored one very
important element: human resources (staff and contractors
included) formed a very significant part of OICT6s budget, and
a large part of the non-post expenses are non-discretionary.
Inevitably, any serious cost reduction plan would have to
address the costs, contractual modalities and, most importantly,
the work that such personnel undertakee.

As | had emphasized on 16 April, without a rational basis for
the costs relating to personnel, all other analyses of OICT0és
finances are bound to flounder.

By memorandum dated 8 June 2022, the CITO/ASG informed the Director,

New York Service Cluster, UNOPS, that due to budgetary problems, OICT no
longer required the services that were being provided by many of the UNOPS posts

specified in the Financial Agreements, including the post encumbered by the

Applicant.

8.

CITO/ASG stated,;lq aa a, that:

9.

the budgetary situation, and the deficit that we have, some measures

will need to be taken which might not go in line with what | said
earlier in the year because at that point we did [inaudible] visibility
of the cost plan and projected deficit. So all to say that my dream
that I shared with you in -I think it was April or earlier in the year-
was shattered by the budget deficit situation that we face in 2022, so
therefore some measures need to be taken.

her post and the consequent non-renewal of her appointment.
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Accordingly, in another Town Hall meeting, held on 9 June 2022, the

At a meeting on 28 June 2022, the Applicant was informed of the abolition of
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On 29 July 2022, the Applicant received a non-renewal letter, dated
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26. Nevertheless, the Administration is required to state the reasons for a
non-renewal to ensure that the Tribunals can judicially review the validity of the
decision, and this reason must be lawful and supported by the facts (see,
€.0-1(%a, = o, 2019-UNAT-902, para. 50; 04 e 2012-UNAT-201, paras. 33-39;
“aap 2011-UNAT-115, paras. 29-32). ’

27. Furthermore, a non-renewal decision can be challenged on the grounds that
the Administration has not acted fairly, justly, or transparently with the staff
member or was motivated by bias, prejudice or improper motive. It is incumbent
on the staff member to prove that such factors played a role in the non-renewal
decision (see, e.g., Fpss q, 2020-UNAT-1068, para. 24
2015-UNAT-500, para. 34).

;,,4%;,% , para. 47; Sc:r

28. In light of the foregoing, and having reviewed the partiesd submissions to
date, the Tribunal defines the issues to be examined in the present case as follows:
a.  Whether the Applicant was promised a renewal;

b.  Whether the reason provided for the non-renewal decision was lawful

and supported by the facts;

c.  Whether the alleged procedural irregularities rendered the non-renewal

decision unlawful;
d.  Whether the non-renewal decision was tainted by discrimination; and

e.  Whether the Applicant is entitled to any remedies.

le o /W ijﬁal e, Ihm.g, ar o € —fla

29. ltis well-séttled law that ﬁthe renewal of the appointment of a staff member
on successive contracts does not, in and of itself, give grounds for an expectancy of
renewal, unless the Administration has made an express promise that gives the staff
member an expectancy that his or her appointment will be extendedo (see
€ 2018-UNAT-875, para. 41).
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30. The Applicant submits that the Administration made express promises of
renewal, giving rise to legitimate expectations. In support of her submission, she
relied on certain statements made by the CITO/ASG in March 2022,, o cu a, that
fithere is no risk of losing jobs for anyoned and that fiwe want to efund the

[Financial Agreements] with UNOPS in such a way they get into one yearo.

31. The Respondent argues that there is no legitimate expectancy of renewal
because the subsequent financial crisis resulted in the reduction of service and the

abolition of the Applicantds post.

32. Inthis respect, the Tribunal recalls that fi[i]n order for a staff memberbs claim
of legitimate expectation of a renewal of appointment to be sustained, it must not
be based on a mere verbal assertion, but on a firm commitment to renewal revealed
by the circumstances of the caseo (see, e.g., Ag. » 2015-UNAT-522, para. 24,
¢€Ac, para. 41). Moreover, a promise to renew a fixed-term appointment must at
least fibe in writingo and contain fithe essential elements of a proper and concrete
offer of renewal, such as the duration of the extension0 (see ¢#aac, paras. 44 and
45; ¢tuax 2015-UNAT-580, para. 67). ’/

33.  Applying the above standards to the current case, the Tribunal finds no merit

in the Applicantds claim for the following two reasons.

34. The general verbal statement made by the CITO/ASG in March 2022 could

not have constituted an express promise to renew the Applicantés fixed-term
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47. In light of the foregoing, and considering the particular circumstances of the
present case, the Tribunal finds that the reason provided for the non-renewal
decision was legitimate and supported by the facts.

Wm}“ [“vr e €. Y lCy p Aapr € aff Coplm q‘cr ‘jvn“p ;bc_,q:" PP
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48. The Applicant points to several alleged irregularities, which in her view
render the non-renewal decision unlawful. Specifically, she argues that having
assured that there was no financial crisis, the Administration is subsequently
estopped from invoking a financial crisis, that the alleged financial crisis was a
self-inflicted one due to negligence or corruption, and that the conversion of a UN
employment contract into a private individual contractor contract constitutes a

fraud.

49. Inthis regard, the Tribunal recalls that it is incumbent on the staff member to
prove that procedural irregularities played a role in the non-renewal decision (see,
e.g., s dq, Para. 24; ,,4%’/,,% , para. 47; S,‘ﬁr , para. 34). Moreover, procedural
irregularities in the decision-making process do not necessarily result in a
subsequent finding of unlawfulness of the contested decision and the determination
of whether a staff member was denied due process or procedural fairness must rest
upon the nature of any procedural irregularity and its impact (see S¢ _g
2017- UNAT-757, para. 87).

The alleged estoppel from invoking a financial crisis

50. In relation to the Applicantds claim that the Administration is estopped from
invoking a financial crisis, the Tribunal notes that it is well-settled jurisprudence
that for there to be an estoppel, there would have to be a representation made by
one party, which the other party reasonably relied upon, to his or her detriment (see,
€.0.yt¢ _,.af 2018-UNAT-820, para. 35; "“‘16‘! 2019-UNAT-925).

51. While there was an alleged representation made by the CITO/ASG in
March 2022, the Tribunal is not convinced that the doctrine of estoppel could have
applied in this instance as there is no evidence showing that the CITO/ASG
represented UNOPS.
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52. Even assuming ¢ o r that the CITO/ASG0s representation created legal

obligations on the part of UNOPS, the Applicant has failed to invoke or
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a ficonversiono of her UN employment contract into a private one. Consequently,

the Tribunal finds no merit in the Applicantés claim in relation to alleged fraud.

58. Considering the above, the Tribunal concludes that the Applicant failed to
demonstrate that the alleged procedural irregularities rendered the abolition of her
post and, consequently, the non-renewal decision unlawful.

Ww}m Vs e oo C _,a:’ @v,,‘- _,a.“? l‘r ¥ 4{ ’f' a4

59. The Applicant claims that the non- renewal deC|S|on was tainted by
discrimination. In support of her claim, she argues that it is not clear how, among
more than 4,000 UNOPS employees, the Respondent identified the 30 positions that

were abolished.

60. The Tribunal recalls that it is for a party who alleges that ulterior motives
tainted a decision to substantiate this claim by way of evidence (see, e.g., R
2019-UNAT-944, para. 25; M,s .. 2013-UNAT-298, para. 23). When doing so,
fi[t]he mental state of the decision-maker usually will be placed in issue and will
have to be proved on the basis of circumstantial evidence and inference drawn from
that evidenceo (see,, ¢ 2016-UNAT-686, para. 39).

61. The Tribunal notes that the Applicant did not present any evidence showing

that the non-renewal decision resulted from discrimination against her.

62. In addition, the Tribunal finds no evidence that the non-renewal decision was
tainted by discrimination. As demonstrated in para. 42 above, more than 30 UNOPS
posts were abolished as a result of a restructuring process. Which post to abolish
falls within the discretion of the Organization (see*< s para. 28). The abolition
of the Applicantds post and the consequent non-renewal decision were therefore a

proper exercise of discretion in light of the Organizationds budgetary situation.

63. Accordingly, the Tribunal concludes that the Applicant failed to demonstrate

that the contested decision was unlawful.
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64. In her application, the Applicant requests the rescission of the contested
decision, the restoration of all corresponding entitlements, and compensation for

harm suffered because of the fiunlawful termination of [her] appointmento.

65. Having found that the Applicant failed to demonstrate that the contested
decision was unlawful, the Tribunal finds no basis for the remedies pleaded for in

the application. Therefore, the Tribunal rejects the Applicantds request for remedies.

Conciusion

66. In view of the foregoing, the Tribunal DECIDES to reject the application in

its entirety.

(S1)3 )
Judge Sun Xiangfzhuang
Dated this 20" day of September 2023

Entered in the Register on this 20" day of September 2023

(Sl‘ g )
Féen® M. Vargas M., Registrar, Geneva
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