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18. On 1 May 2022, the Applicant was separated from service. 

19. On 12 July 2022, the Applicant filed the application mentioned in 

para. 1 above. 

20. On 12 August 2022, the Respondent filed his reply. 

21. By email of 7 June 2023, the Tribunal convoked the parties to a case 

management discussion (“CMD”). 

22. On 13 June 2023, a virtual CMD took place, as scheduled, through Microsoft 

Teams, in the presence of Counsel for each party and the Applicant. At the CMD, 

both parties agreed that the case could be determined on the written pleadings 

without holding a hearing on the merits. 

23. By Order No. 58 (GVA/2023) of 14 June 2023, the Tribunal instructed the 

parties to file their respective closing submission, which they did on 27 June 2023. 

Consideration 
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24. It is settled law that “[t]he Administration has broad discretion to reorganize 

its operations and departments to meet changing needs and economic realities” (see, 

e.g., ������� 2018-UNAT-847, para. 25; ����� 2017-UNAT-768, para. 26), and 

that “an international organization necessarily has power to restructure some or all 

of its departments or units, including the abolition of posts, the creation of new 

posts and the redeployment of staff” (see, e.g., �������, para. 25; �����
��� 

2017-UNAT-765, para. 23). 

25. The Tribunal will thus “not interfere with a genuine organizational 

restructuring even though it may have resulted in the loss of employment of 

staff” (see, e.g., �������, para. 25; �����
���, para. 23). However, “the 

Administration is obliged to act fairly, justly and transparently and without bias, 

prejudice, or improper motive in such exercises” (see, e.g., ��������� 

2021-UNAT-1090, para. 29; �������, para. 25; �����, para. 26). 
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26. In the context of a discretionary decision of the Organization, the Tribunal’s 

scope of review is limited to determining whether the exercise of such discretion is 

legal, rational, reasonable, and procedurally correct to avoid unfairness, 

unlawfulness or arbitrariness (see, e.g., ������ 2010-UNAT-084, para. 42; 

����������� 2018-UNAT-812, para. 12). It is not the role of the Tribunal “to 

consider the correctness of the choice made by the Secretary-General amongst the 

various courses of action open to him. [The Tribunal will not] substitute its own 

decision for that of the Secretary-General” (see ������, para. 40). 

27. The issues for determination in this case are as follows: 

a. Whether the Applicant’s position was abolished pursuant to staff 

regulation 9.3(a)(i); 

b. Whether the decision to terminate the Applicant’s indefinite 

appointment is lawful; and 

c. 
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title and discontinuation of the post displace a staff member and render the former 

role non-existent or abolished in terms of staff regulation 9.3(a)(i). 

31. On the other hand, the Applicant argues that a “change of position title” is not 

synonymous to an “abolition of post” and that her position was not abolished as it 

would continue existing albeit under a new title. 

32. The Tribunal agrees with the Applicant and finds no merit in the 

Respondent’s submissions for the following reasons. 

33. First, the Tribunal considers that while, arguably, changing the title of a 

position may carry the same effect as abolishing it, the two actions are not 

synonymous under the UNHCR legal framework. In changing the Applicant’s 

position title, the Respondent admittedly acted under the UNHCR New Resource 

Allocation Framework (UNHCR/AI/2019/7/Rev.1). Sec. 6.4 of this administrative 

instruction outlines the authorities for the management of positions and provides in 

its relevant part as follows (emphasis added): 

c. authorities to change status of an existing position: 

 - discontinue (same as abolition of a post defined in the 

Staff Regulations and Rules of the United Nations); 

 - redeploy from one location to another (as-is without any 

change); 

 - upgrade or downgrade; 

 - harmonization exercise (footnote omitted); 

 - change of position title. 

34. Since “discontinuance/abolition of post” and “change of position title” are 

separately provided for, it follows that they are independent from each other. 

Indeed, the above provision has explanatory language indicating that 
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35. Second, the Respondent’s argument that the two actions have the same effect 
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40. The Applicant submits that the termination of her indefinite appointment is 

unlawful because the Organization could not legally terminate her appointment on 

account of abolition of her post. She specifically argues that the change of her 

position title does not amount to the abolition of the post under staff 

regulation 9.3(a)(i), and that a “change of title of position” is not provided for under 

staff regulation 9.3(a)(i) or former staff regulation 9.1(a) as a reason for 

appointment termination. 

41. The Respondent submits that the termination of the Applicant’s indefinite 

appointment is lawful because the change of position title amounts to an abolition 

of post under staff regulation 9.3(a)(i). 

42. The Tribunal notes that the 1998 Letter of Appointment granting the 

Applicant an indefinite appointment contains a special conditions clause, providing 

in its relevant part as follows: 

The High Commissioner undertakes not to terminate this 

appointment except by applying the criteria provided in Staff 

Regulation 9.1(a) relating to the termination of a permanent 

appointment, or in accordance with the provisions of Staff 

Regulation 10.2 [related to disciplinary measures]. Notice of 

termination will be given in accordance with Staff Rule 109.3(a). 

43. Former staff regulation 9.1(a) provides in its relevant part that: 

The Secretary-General may terminate the appointment of a staff 

member who holds a permanent appointment … if the necessities of 

the service require abolition of the post or reduction of the staff[.] 

… 

Finally, the Secretary-General may terminate a staff member who 

holds a permanent appointment, if such action would be in the 

interest of the good administration of the Organization and in 

accordance with the standards of the Charter, provided that the 

action is not contested by the staff member concerned. 
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44. The available evidence is that the Applicant’s indefinite appointment was 
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Rescission of the contested decision 

49. Having found that the termination of the Applicant’s service is unlawful, the 

Tribunal is of the view that there was a miscarriage of justice in this case. As such, 

the contested decision must be rescinded. This implies the reinstatement of the 

Applicant on her post and under the same kind of contract she held at the time of 

her separation. 

Compensation in lieu 

50. The contested decision constitutes an administrative decision that concerns 

termination within the scope of art. 10.5(a) of the Tribunal’s Statute. Therefore, the 

Tribunal must set an amount that the Respondent can choose to pay as an alternative 

to the rescission of the contested administrative decision and the reinstatement of 

the Applicant pursuant to art. 10.5(a). 

51. The very purpose of compensation in lieu is “to place the staff member in the 

same position in which he or she would have been, had the Organization complied 

with its contractual obligations” (see %����� 2021-UNAT-1122, para. 63). In this 

respect, the Appeals Tribunal has consistently held that: 

In-lieu compensation under Article 10(5) of the UNDT Statute shall 

be an economic equivalent for the loss of rescission or specific 

performance the Tribunal has ordered in favor of the staff member. 

When the Secretary-General chooses not to accept this order, he 

must pay compensation as an alternative to replace (in-lieu) such 

rescission or specific performance. Hence, the most important factor 

to consider in this context is the pecuniary value of such rescission 

or specific performance for the staff member in question[.] 

The nature and degree of the irregularities committed by the 

Administration, on the other hand, are of no legal relevance for the 

pecuniary value of the ordered rescission or specific performance. 

On the contrary, as the UNDT may not award punitive damages 

according to Article 10(7) of the UNDT Statute, we find the UNDT 

is not allowed to consider these factors when deciding on the amount 

of in-lieu compensation (see, e.g., &����� 2022-UNAT-1265, 

paras. 73, 74; '���( 2022-UNAT-1266, paras. 26, 27). 
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Compensation for harm 

60. Under art. 10.5(b) of the Tribunal’s Statute, the Applicant may be awarded 

compensation for damages, such as stress, anxiety, and reputational harm, provided 

that harm be supported by evidence. 

61. The Appeals Tribunal has consistently held that “an entitlement to moral 

damages may arise where there is evidence produced to the Tribunal, 

predominantly by way of a medical or psychological report of harm, stress or 

anxiety caused to the employee, which can be directly linked, or reasonably 

attributed, to a breach of his or her substantive or procedural rights and where the 

Tribunal is satisfied that the stress, harm or anxiety is such as to merit a 

compensatory award” (see /��
��� 2022-UNAT-1228, para. 42; see also ������ 

2019-UNAT-899, para. 31; +
�
�
 2018- UNAT-874, para. 20). 

62. In support of her claim for moral damages, the Applicant submits that since 

the beginning of the rumours about the reclassification of her post, she suffered, for 

the first time in her life, from a persistent severe stress and serious depression and 

anxiety, which required psychiatric therapy and medication. To substantiate her 

submission, the Applicant provided two medical reports, dated 7 and 

28 March 2022. 

63. The Respondent however submits that the requirements for a breach of 

substantive or procedural rights, and the existence of a link between such a breach 

and any moral damages are not met because he acted in good faith, followed the 

relevant rules, and the Applicant was afforded all the applicable procedural 

safeguards in cases of post abolition. He further points to the fact that the 

Applicant’s medical report dated 28 March 2022 states that she has
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e. The aforementioned compensations shall bear interest at the United 

States of America prime rate with effect from the date this Judgment becomes 

executable until payment of said compensations. An additional five per cent 

shall be applied to the United States prime rate 60 days from the date this 

Judgment becomes executable. 

(����
�) 

Judge Margaret Tibulya 

Dated this 17th day of August 2023 

Entered in the Register on this 17th day of August 2023 

(����
�) 


