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Introduction 

1. The Applicant, a former Security Officer at the FS-5 level, in the Office of the 
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6. On 1 July 2020, the Applicant was placed on Administrative Leave Without 

Pay (“ALWOP”), which was subsequently changed to Administrative Leave with Pay 

(“ALWP”) effective 17 September 2020.5 

7. On 19 May 2021, OIOS transmitted its investigation report to the Office of 

Human Resources for appropriate action.6 

8. By a letter dated 12 August 2021, the Assistant Secretary-General, Office of 

Human Resources(“ASG/OHR”), charged the Applicant with misconduct.7 The 

Applicant was allowed a period of one month to provide comments to the charges.8 

The Applicant submitted his comments on 17 September 2021.9 

9. The contested decision was conveyed to the Applicant by a letter dated 11 April 

2022.10 

10. Regarding the factual background of the contested decision, the ASG/OHR 

indicated that based on the memorandum of allegations, the Applicant had:  

a. on 21 May 2020, while sitting in the front passenger seat in the United 

Nations vehicle that was assigned to him and that was clearly visible from a 

public street in Tel Aviv, Israel, he permitted a female individual, who was not 

a United Nations personnel and who did not receive prior authorization for 

United Nations transport, to be transported in the vehicle; 

b. in the United Nations vehicle that was assigned to him, and clearly 

visible from the street, the rear passenger held the female individual closely to 

his body while she was seated on his lap facing him and gyrating in a sexually 

suggestive manner. These events were captured in an 18-second video-clip, 
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(NBI/2020), the Judge President denied that motion for recusal. 

d. On 11 September 2020, the Applicant filed an application for 
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19. On 1 March 2023, the Tribunal issued Order No. 059 (NBI/2023), and, among 

others, decided that no additional documents or motions shall be accepted in this case. 

20. On 31 March 2023, together with his closing submissions, the Applicant filed 

other documents. On the same day, the Respondent filed a motion requesting the 

Tribunal to strike from the record the documents filed by the Applicant numbered as 

annexes 41 and 49 to 54 on the ground that they were filed in violation of para. 8 of 

Order No. 059 (NBI/2023).  

21. On 1 April 2023, the Applicant requested leave to respond to the Respondent’s 

motion to strike. He indicated that he did not contest the motion; however, he requested 

to be heard on this matter and to be granted leave to file a response before the Tribunal 

issued its ruling. 

22. 
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Applicant gave no reason for his late filing (also considering the date of the documents 

which had been available to the Applicant for long time); being the evidence 

inadmissible, as contrary to an ordinate and expeditious judicial proceeding, the 

Tribunal orders these documents to be struck from the record. 

25. As to the hearing, having reviewed the parties’ submissions, the Tribunal 

already held that the relevant facts were clear and there was no need to conduct a 

hearing on the merits as the matter could be determined based on the record. The 

Tribunal thus directed the parties to submit closing submissions on or before 31 March 

2023.  

26. On 2 April 2023, the Applicant filed a motion to strike documents provided by 

the Respondent, and in particular, on one side the additional cases (551, 554, 609, 610, 
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Whether the facts on which the disciplinary measure was based were established 

by clear and convincing evidence. 

34. The Applicant is charged with two different counts of accusations:  

a. Permitting a female individual (“F01”), who was not a United Nations 

personnel and who did not receive prior authorization for United Nations 

transport, to be transported in the vehicle, enabling the behavior of Mr. Antoine, 

the rear passenger of the United Nations vehicle, who held F01 closely to his 

body while she was seated on top of him and gyrating in a sexually suggestive 

manner, while Mr. Antoine held F01 with his hand on her buttock and while he 

pulled her genital area closer to his crotch. These events were captured in an 

18-second video-clip that was widely disseminated, bringing the Organization 

into disrepute.   

b. Failure to cooperate with the OIOS investigations between May 2020 and 

August 2020. 

Permitting a female individual (“F01”), who was not a United Nations personnel 

and who did not receive prior authorization for United Nations transport, to be 

transported in the vehicle, enabling the said behavior of Mr. Antoine, which 

brought the Organization into disrepute.   

Applicant’s submissions 

35. The Applicant admits that the vehicle was assigned to him and that he drove it 

from Jerusalem to Tel Aviv in the company of Mr. Antoine and Mr. Cunillera on 21 

May 2020. However, on a return trip, the Applicant states that he fell sick and was unfit 

to drive. Accordingly, Mr. Cunillera drove the vehicle. The Applicant confirms that he 

is the one who started the vehicle; thereafter, he handed it over to Mr. Cunillera to 

drive.17
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cannot be held accountable for said dissemination allegedly causing reputational 

damage to the Organization. 

Respondent’s submissions 

41. The Respondent submits that it is not contested that the Applicant was the user 

of the United Nations vehicle in the clip from 7 April 2020 until 22 May 2020.22 

Further, the Applicant has admitted that: (i) he is the male in the front passenger seat 

of the United Nations vehicle in the clip, (ii) he swiped his card so as to start the United 

Nations vehicle; (iii) he asked Mr. Cunillera to drive the vehicle; (iv) F01 was an 

unauthorized passenger in the United Nations vehicle, and (v) the 21 May 2020 events 

“brought unwanted negative publicity to the organization.”23 

42. The Respondent submits that the Applicant consciously allowed F01 to be 

transported in the United Nations vehicle, which was entrusted to him by the 

Organization and was under his duty of care. The Respondent seeks to rely on the 
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to the Organization. The incident caused tensions with Israel, UNTSO’s Host Member 

State, and potential backlashes against United Nations staff. 

Considerations  

44. As to the first count, the facts are clearly demonstrated by the 18-second video-

clip of the Applicant’s behaviour, which in the Tribunal’s assessment, speaks for itself.  

45. The Applicant is filmed in a United Nations vehicle that stopped at traffic lights 

in HaYarkon Street in Tel-Aviv, where a colleague of his, Mr. Antoine, in the rear seat 

was holding on his lap a female individual, reportedly a prostitute, who faced Mr. 

Antoine and gyrated on him, while the latter held her with his hands on her buttocks 

and pulled her genital area close to his crotch. 

46.  The Applicant confirms that he is the one who started the vehicle; thereafter, 

handed it over to Mr. Cunillera to drive. The Applicant further admits that no liability 

waiver was signed on behalf of F01, thereby making her an authorised passenger in the 
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Aviv, and on the other hand that the Carlog locator, the Global Positioning 

System(“GPS”) registered that the car soon after the moment depicted in the video, 

moved to a hotel parking, where it remained stationary for more than three hours 

(precisely from from 9.48 p.m. to 1.14 a.m. of the following day ), certainly not for 

official reasons and in any case without the Applicant and his colleagues giving any 

reasonable explanation for.  

51. The Tribunal notes that in the record two emails on 23 and 24 June 2020 from 

the address Barmitza7@protonmail.com referred to OIOS the details of the events, 

specifying the plate number of the vehicle belonging to UNTSO, the name of the people 

on board (and the objective way to identify them), of the place (specifying it was 

prostitution area) and of the transported woman (defined as a local prostitute), also 

expressing disagreement for the behaviour in public space and for the frequency of this 

kind of events too. 

52. None of the parties questioned the existence and veracity of the emails, 

although their author has not been identified (or revealed), which has the evidentiary 

value of a document. Moreover, many of the details of the facts denounced in the emails 

have been confirmed by the investigation; the Tribunal, therefore, finds that the emails 

are reliable in their full content. 

53. In the said circumstances, the Applicant’s statements to investigators that two 

other females had joined the group before (Millan transcript, line 336-585, doc. 468 of 

the investigation report), the details indicated in the above recalled emails, the long 

stop in the hotel parking area resulting from the Carlog system, all this can raise the 

heavy suspicion that the real scope of the trip out of business hours in that area of Tel-

Aviv (a trip that last after midnight with no given reason could be other than a simple 

lift to F01 (as it was said to investigators). However, the Tribunal will assess only the 

sanction letter and the facts specifically indicated in it, which solely have to be verified 

in these proceedings. 

54. 
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55. On this point, the Tribunal notes that the United Nations vehicle was entrusted 

to the Applicant by the Organization and was under his duty of care and that the 

Applicant consciously allowed F01 to be transported in it. 

56. The Applicant failed to use the United Nations vehicle for official purposes and 

to exercise reasonable care with it.  

57. Whether or not aware of Mr. Antoine’s actions, the Applicant was responsible 

for the use of vehicle entrusted to him; he started the engine and, allowing a person on 
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until 23 June 2020 and an OIOS investigation was not initiated until 24 June 2020. 

Therefore, it was impossible for him to have not cooperated with the OIOS 

investigation until at least when the investigation commenced on 24 June 2020.28 

65. He explains that he was interviewed on 30 June 2020 and he fully cooperated 

with the OIOS investigation request to submit to an interview as required. During the 
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multiple moments failed in his duty to cooperate with the OIOS investigation. Not all 

instances of the Applicant’s failure to cooperate led to formal charges. Reference is 

made in particular to the Applicant’s failure to acknowledge the obvious during his 

first interview with OIOS, i.e., that he was the passenger seated in the front passenger 

seat shown in the clip, as well as his refusal to participate in a third subject interview 

by OIOS without any valid reason. These facts remain contextually relevant, as the 

Applicant’s failure to cooperate with the investigation.32 

69. The Respondent submits further that the Applicant interfered with the 

investigation. During his interview on 30 June 2020, the Applicant submitted a mobile 

phone and the United Nations issued SIM card to the investigators. The Applicant 

presented this mobile phone to OIOS as the mobile phone he had been using with the 

official United Nations issued SIM card. OIOS analysed UNTSO’s central telephone 

records (call logs) involving the Applicant, Mr. Antoine and Mr. Cunillera between 1 

March 2020 through 30 June 2020. OIOS established that there was communication 

among them between those dates, including on the date of the incident captured in the 

clip (i.e.,21 May 2020) and around the time of the clip’s circulation (i.e.,23 and 24 June 

2020), using their official United Nations numbers and United Nations issued SIM 

cards.  

70. In view of UNTSO’s central telephone records, which confirmed 
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intended, directly or indirectly, to interfere with the ability of other staff 
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94. Applying this principle to the case at hand, a disciplinary sanction for non-

cooperation has to be excluded with reference to the staff member who committed a 

misconduct sanctioned in the same proceedings. 

95. Owing to the said reasons, the accusations under count two fall. 

96. In any case, the Tribunal highlights that misconduct occurred in relation to 

count one only. 

Whether there were any due process violations in the investigation and the 

disciplinary process leading up to the disciplinary sanction against the Applicant. 

Applicant’s submissions 

97. 
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incident to OIOS, less than 12 hours after the clip initially was provided to the OIOS 

hotline on 23 June 2020. In this regard, as a staff member submitting a report of 

possible misconduct, Mr. Rajkumar’s only involvement in the case should have been 

as a witness, but not as an investigator. Just 24 hours after Mr. Rajkumar submitted a 

report to the OIOS hotline, he was engaged with OIOS as an investigator. By doing so, 

Mr. Rajkumar placed himself in a position of conflict and thereby violated the 

Applicant’s due process rights.43 

103. The Applicant maintains that even if Mr. Rajkumar was to be appointed as an 

OIOS tasked investigator, he should have complied with all the requirements of being 

an OIOS investigator, including declaring a possible conflict of interest in accordance 

with the OIOS protocol.44 

(ii) Conclusion by the Organization and OIOS that the Applicant was guilty 

of misconduct before the investigation and being charged by the 

Administration. 

104. The Applicant submits that on 2 July 2020, Mr. Stéphane Dujarric, the 

Spokesperson for the Secretary-General, issued a press release, followed by another 

issued on 3 July 2020 by UNTSO.45 Both press releases falsely misrepresented that the 

staff member(s) had “been identified as having engaged in misconduct, including 

conduct of a sexual nature”, which publicly defamed the staff member(s) whose names 

had already been released by Inner City Press on 28 June 2020. This was before the 

investigation was even a week old. At the time of these press releases, UNTSO and 

Mr. Dujarric knew that the Applicant had been placed on ALWOP on 2 July 2020, 

which is supposedly not a disciplinary measure and is certainly not proof that the 

Applicant had been found to have engaged in any misconduct.46 

105. The Applicant contends that the public statements made by UNTSO and Mr. 

Dujarric were outrageous abuses of authority and a further violation of his due process 

 
43 Ibid., at annex B, paras. 9-13. 
44 Ibid., at annex B, para. 14. 
45 Ibid., at annex B, para. 23. 
46 Ibid. 
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rights and were in complete contradiction with the assurances contained in the pre-

interview sheet provided to him.47 
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regarding Mr. Rajkumar’s involvement as an investigator and the Organization’s press 

releases. 

109. In specific response to the Applicant’s claims against Mr. Rajkumar, the 

Respondent submits that the Applicant’s assertions are irrelevant; the Applicant does 

not allege or substantiate that the OIOS investigation report was biased. Furthermore, 

the Applicant provides no legal basis for his contention that Mr. Rajkumar should not 

have been involved in the investigation. In this regard, it should be recalled that Mr. 

Rajkumar was involved by OIOS because he was on-site in a situation of urgency due 

to the publication of the clip and the immediate action required while there were serious 

travel restrictions due to the Covid-19 pandemic. The Applicant’s assertion that his 

interview by OIOS was not conducted independently because Mr. Rajkumar was not 

“operationally independent,” fails. There is no evidence of a lack of independence of 

Mr. Rajkumar. Moreover, Mr. Rajkumar was acting under the management of Ms. 

Gichanga-Jensen, OIOS Investigator in Vienna, who asked most of the questions 

during the interview of the Applicant, while Mr. Rajkumar assisted her in displaying 

the evidence, including the clip of the Applicant’s behaviour.51 

110. The Applicant’s assertion that Mr. Rajkumar should not have been involved 

due to an apparent “conflict of interest” because he was an “agent of the 

Administration,” “he knew the Applicant” or a “witness”, since he had recognized the 

Applicant in the clip, is erroneous. There was sufficient photographic evidence that 

served to identify the Applicant as the passenger in the front seat of the United Nations 

vehicle featured in the clip. Moreover, the mere fact that Mr. Rajkumar knew the 

Applicant by virtue of serving in the same mission, and therefore, could identify him 

in the clip, does not create a conflict of interest. In what capacity Mr. Rajkumar 

recognized the Applicant in the clip and made a report is really not to the point.52 

111. The Respondent also refutes the Applicant’s contention that the investigator 

unlawfully physically seized his cell phone. The Applicant’s rights were not violated 

 
51 Reply, para. 71. 
52 Ibid., paras. 72-73. 
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and the OIOS investigator’s request for submission of the Applicant’s phone is 

lawful.53 The Respondent highlights that the mobile phone the Applicant submitted to 

OIOS was operational through a United Nations issued SIM card and was used for 

official purposes, in the sense of section 1(d) of ST/SGB/2004/15. The mobile phone, 

including the United Nations issued SIM card, was thereby an ICT resource in the sense 

of section 1(b) of ST/SGB/2004/15, i.e., a tangible asset capable of generating, 

transmitting, receiving, processing, or representing data in electronic form used by the 

United Nations. As noted, OIOS had authority to access that ICT resource under section 

9 of ST/SGB/2004/15, even remotely and without prior written request. Accordingly, 

there was no violation of any procedures set out in ST/SGB/2004/15 by the Applicant 

submitting an United Nations issued SIM card operated phone to OIOS.54 

112. Regarding the Applicant’s complaints about the press releases, the Respondent 

maintains that the Organization did not violate the confidentiality of the investigation, 

create the publicity of this case, or violate the Applicant’s presumption of innocence. 

The Organization abided by the confidentiality of the investigation, notwithstanding 
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avers that he was wrongfully separated based on a biased, flawed and vindictive 

investigation designed from the outset to find him guilty where the presumption of 

innocence was not respected.  

120. The organization has vicariously placed the responsibility of Mr. Antoine’s 

actions on him, while effectively absolving Mr. Cunillera of responsibility by retaining 

him in service, yet Mr. Cunillera was the driver of the vehicle and saw what Mr. 

Antoine was doing. Mr. Cunillera remains in service while the Applicant was separated 

for sitting in the front seat of a United Nations car, while sick and drowsy. This is 

outright favouritism.  

121. The Applicant states that the worst sanction that he may have expected would 

be an administrative measure for being in a United Nations vehicle with an 

unauthorized passenger and loss of his driving permit for 30 days. The Applicant has 

been a hard worker in difficult conditions for a long time and this sanction was 

disproportionate and punitive simply because of the publicity associated with this case.  

122. As remedies, the Applicant requests the Tribunal to: (i) rescind the contested 

decision and to reappoint him to a suitable position commensurate with his skills; (ii) 

order compensation for the damage to his career and self-respect; and (iii) if the 

Tribunal considers that the sanction of separation was appropriate, to change the 

sanction to separation from service with compensation in lieu of notice with 

termination indemnity, in accordance with staff rule 10.2(a)(viii). 

Respondent’s submissions 

123. The Respondent’s position is that the Applicant engaged in serious misconduct 

under Chapter X of the staff rules. The 21 May 2020 events imply serious misconduct 

by the Applicant that justifies, in and of itself, regardless of the Applicant’s lack of 

cooperation with the OIOS investigation, a disciplinary measure at the severest end of 

the spectrum, i.e., dismissal or separation from service. His conduct displayed a lapse 

of integrity and competence and stands in stark contrast with the conduct befitting an 

international civil servant, such that continuation of his employment relationship with 
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the Organization cannot be tolerated, since this requires mutual trust and confidence. 

His conduct went against the core values of the Organization and reflects badly on it. 

His conduct also implied an obvious risk of significant harm to the Mission and to the 

Organization’s reputation, including to the relationship between Israel, as the Mission’s 

Host Member State, and the United Nations, as well as to the Mission and United 

Nations personnel in Israel resulting from any backlash against such personnel. 

124. The Respondent further submits that the Applicant’s obstruction of the OIOS 

investigation, by withholding information and by submitting a mobile phone without 

any of the expected user data, displayed a serious lack of integrity and warrants a firm 

disciplinary measure and message that such conduct will not be tolerated. It means that 

also for this serious misconduct the employment relationship between the Applicant 

and the Organization, which is based on mutual trust and confidence, is so seriously 

damaged as to render its continuation untenable. Accordingly, the disciplinary measure 

imposed on the Applicant is appropriate and proportionate. 

Considerations 

125. The Applicant claims that offencenumber10 as contained in UNTSO 

procedures applicable to the operation of UNTSO vehicles,56explicitly states that the 

sanction for the first violation of “transportation of non-authorized persons in UN 

vehicles” is withdrawal of Driving Permit for 30 days, and that it does not entail any 

misconduct. 

126. The Tribunal already clarified that in this case there was not only liability for 

transportation of a person not authorised, transported without a belt, but there was 

more, as all the consequences of the transportation fall on the person in charge of the 

custody and care of the United Nations vehicle, specifically entrusted to him. 

127. The Tribunal cannot, therefore, find that the Organisation exerted its 

discretionary disciplinary powers unlawfully nor that the sanction applied was 

 
56 Application, doc, ICF 000261. 
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disproportionate. 

128. Considering only count one, the sanction is, indeed, adequate. Millan2023-

UNAT-1330, para. 73, confirms this evaluation, stating that: 

The misconduct was grave enough for the Administration to 
contemplate separation or dismissal, as it was irremediably damaging 
to the trust relationship between the staff member and the Organization. 

129. The Applicant claims that the sanction was disproportionate in comparison to 

other cases and in particular to the sanction applied to Mr. Cunillera. 

130. As to the first concern, the Tribunal notes that the cases recalled by the 
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the Organization at various stages of the investigations up to the sanction letter” 

(“Publication Damage”);and ii) damage due to being “shocked, dismayed and 

depressed under the care of doctors without employment needing to explain to his 
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                      (Signed) 

Judge Francesco Buffa 

Dated this 21st day of June 2023 

 

 

Entered in the Register on this 21st day of June 2023 

 

(Signed) 

Eric Muli, Legal Officer, for 
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