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13. From 22 November 2021 to 28 January 2022, the Applicant was placed on 

Certified Sick Leave (“CSL”).13 

14. By letter dated 24 November 2021, the Applicant wrote to the Special 
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20. By email dated 17 January 2022, the Chief of MOVCON, wrote to the 

Applicant’s FRO and to the Applicant expressing concerns on the business continuity 

within the Section as staff members were on Rest and Recuperation and Annual Leave 

(“R&R and AL”). He explained that a staff member had been released on a Temporary 

Duty Assignment (“TDY”) to another mission on the grounds that the Applicant would 

have resumed duties upon expiration of her sick leave on 17 December 2021. To ensure 

business continuity and continued operations within the Section, the Chief MOVCON 

proposed that another staff member replace the Applic
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26. On 12 April 2022, the Applicant left her duty station on CSL.26 

27. By Memorandum dated 17 April 2022, the Alternate Chair, /EPUN wrote to the 

Applicant and shared its conclusion according to which the determination of the Ethics 

Office of 28 December 2021 should be reversed as there was a prima facie case that 

the Applicant’s report of prohibited conduct “was a contributing factor in causing the 

alleged retaliation”. The EPUN also informed the Applicant that as per the procedures 

set out in ST/SG/2017/2/Rev.1 (Protection against retaliation for reporting misconduct 

and for cooperating with duly authorized audits or investigations), it shared its 

recommendations with the Ethics Office for referral to OIOS.27 

28. By letter dated 29 April 2022, the Under-Secretary-General for Management 

Strategy, Policy, and Compliance (“USG-DMSPC”) wrote to the Applicant informing 

her that following for her request for management evaluation dated 1 February 2022, 
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31. On 9 May 2022, the Applicant was selected for a temporary position as 

Logistics Officer at the P-4 level at the United Nations Regional Service Centre in 

Entebbe (“RSCE”); a position for which the Applicant’s SRO refused to release her, 

stating that the Applicant’s role as the Bonded Warehouse Supervisor was crucial. 31 

32. On 16 May 2022, the Applicant’s FRO and SRO finalized her performance 

evaluation for the performance cycle 2021/2022.32 

33. By email dated 18 May 2022, the Ethics Office informed the Applicant that its 

recommendations were implemented.33 

34. By email dated 20 May 2022, the Chief of Section, Human Resources 

Management (“HRM”) wrote to the Applicant to inform her that her performance cycle 

2021/2022 evaluation was withdrawn and would be performed by another Chief of 

Section. HRM further indicated that the Applicant was “temporarily reassigned to 

Operations Support Managers”.3432.  
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38. On 18 July 2022, the Applicant decided to be assigned to the Aviation Section.38 

39. On 1 August 2022, the Applicant’s fixed term appointment was extended until 

30 June 2023.39 

40. On 17 March 2023, the Ethics Office wrote to the Applicant informing her that 

it agreed with the OIOS finding that the threat of 
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56. By Order No. 069 (NBI/2023) dated 6 April 2023, the Tribunal allowed the 

Applicant to submit the questions directly to the witness, setting a deadline for her 

answers of Wednesday, 19 April 2023.  

57. It further directed the parties to file closing submission on or before 

Wednesday, 26 April 2023.  

58. Both parties complied with the directions in Order No. 069 (NBI/2023) on 26 

April 2023. The Applicant submitted, with her closing submission, also Ms. Odia’s 

written testimony, a witness identified by the Tribunal for the purpose of the hearing. 

Parties’ submissions  

The Applicant’s case 

59. The Applicant’s principal contentions are that the decision to reassign her as 

Bonded Warehouse Supervisor, to an unsafe area was unlawful and in retaliation 

against the Applicant’s complaints of harassment including sexual harassment and 

abuse of authority.  

60. 
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backdated the TOR document to 4 February 2022. The Applicant states that her SRO 

created the TOR to match her Personal History Profile (“PHP”) and credentials and to 

justify that she was the “only suitable person in the MOVCON unit” to perform this 

task.  

63. The Applicant further submits that the TOR of the Bonded Warehouse 

Supervisor is akin to the Inbound Delivery Coordinator at the FS-6 level advertised as 

Generic Job Openings (“GJO”) by United Nations Headquarters (“UNHQ”). The 

Applicant participated in the recruitment process an
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be impugned if it is found to be arbitrary or capricious, motivated by prejudice or 

extraneous factors, or was flawed by procedural irregularity or error of law.”  
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from sick leave. The Applicant was reassigned in line with the MOVCON Officer 

position she already held at the P-3 level. The contested decision was legal, rational, 

and procedurally correct. 

73. The Respondent contends that the reassignment was in Goma, the same duty 

station where the Applicant was already appointed and that staff members work in the 

Bonded Warehouse where no security report indicates the area as unsafe. 

74. On 3 February 2022, the Applicant and the Chief of MOVCON already 

discussed the reassignment for which he was not required to obtain her agreement prior 

to transferring her. 

75. The Respondentclaims that the Applicant did not perform her new functions 

based on her understanding that she had to wait for a MEU determination. As held by 

the Appeals Tribunal in Silva44,“it is not necessary that during the consultation, the 

administration discusses reasons for the intended administrative decision, or has to be 

“open’ ’and reconsider issuing the administrative decision”. Based on the needs of the 

Organization and the Applicant’s capacity to meet them, the contested decision was 

procedurally correct. 

76. Based on her PHP, the Applicant possessed the competencies and skills for the 

Bonded Warehouse Supervisor functions. Her profile matches the TOR for the 

position. In determining whom to assign, the Chief of MOVCON considered three staff 

members ’PHP s at FS-4, FS-6 and P-3 levels that complete the Transportation 

Management training course. The Applicant’s qualific
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86. Being still matter of the dispute, although reduced in its content as above, the 

Tribunal has jurisdiction to assess the case.   

87. 
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extraneous factors, or flawed by procedural irregularities, or by error of law. It further 

recalled the standard method for assessing as per Chemingui46 and Rees47 included - 

but were not exclusive to – whether a reassignment was at the staff member’s grade, 

whether the responsibilities corresponded to his/her level, and whether the functions 

were commensurate with competence and skills. 

93. At the hearing on her claim and on the facts related to it, the Applicant said that 

her supervisors sent their email of 25 November 2021 to scrutinize the Applicant’s 

performance only after they found out that she had filed a complaint against them, and 

she added that a meeting on performance never happened. She also claimed that, 

although committed to work, she was not fairly treated and there were detrimental 
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in assessing the harassment accusations, the refusal of temporary release of the 

Applicant to a different position, are not the subject of the present dispute. 

96. However, the facts alleged by the Applicant constitute the framework in which 

the reassignment decision was taken, and therefore they are relevant as such. 

97. The hearing confirmed that the SRO and the FRO played undoubtedly a role in 

the decision to reassign the Applicant to the Bonded Warehouse, in a different 

neighbourhood of Goma: indeed, Mr. Opio –while he confirmed that he was aware of 

the accusations of discrimination against him (motivated –he so said- for not having 

allocated a car to the Applicant and for having side-lined her in operational activities) 

and claimed he never participated in the PIP of the Applicant in that year (although 

contradicted by the document at page 224 of the trial bundle, annex X)- said in his 

testimony that he was not part of the decision-making to reassign the Applicant, which 

was made by Mr. John (see email recalled in para. 20). 

98. In his testimony at the hearing, Mr. John confirmed he was aware of the sexual 

harassment accusation against him since his meeting with the CDT. He added that he 

was for a zero-tolerance policy against sexual harassment but objected that in the case 

he thought it was only a performance issue. Answering to a specific question by the 

Presiding Judge at the hearing, Mr. John denied having been in conflict of interest 

because the accusations against him were not proven and he was not informed of any 

outcome of the accusations of retaliation or misconduct. He confirmed that the 

Applicant’s ePAS for2020/2021 was corrected after the Ombudsman’s intervention; he 

also confirmed he did not release the Applicant for a temporary job because she had a 

critical assignment, and she did not have a right for that release because that was not a 

recruitment. On a different side, he took responsibility for the decision of reassignment, 

saying that it was motivated by continuity and operational needs and that he chose the 

Applicant for objective reasons related to her experience and because she would have 

remained in his Section. 

99. In his testimony, Mr. Idun confirmed that the Applicant was informed of her 

reassignment when on sick leave. He added that she refused to move and that he 
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106. Indeed, the Tribunal stresses the abnormality of a situation where an officer 

accused of serious misconduct (like indubitably sexual harassment is) can continue 

exerting powers towards the complainant. While it can be admitted that the accused 

officer remains in office till the investigation confirm the accusation, from the moment 

he is aware of the accusations he is in a situation of conflict of interest which imposed 

on him the obligation of abstention, refraining from any administrative act which 

involves or can impact, even indirectly, the complainant.  

107. We can go also further, saying that the Administration, who receives the 

complaint of sexual harassment, must immediately not only investigate the facts (or 
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civil servant. When an actual or possible conflict of interest does arise, 
the conflict shall be disclosed by staff members to their head of office, 

mitigated by the Organization and resolved in favour of the interests of 

the Organization. 

112. The Report of the Secretary-General on Personal conflict of interest dated 27 

June 2011 (A/66/98) stated: 

Risks of conflict of interest can generally be found at two levels: (a) as 
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120. As the Respondent highlighted, the 17 March 2023 Ethics Office determination 

-wherein the Ethics Office found that whilst the cancellation of the 

Applicant’s2020/2021 performance evaluation was not a retaliatory act, the proposal 

to place the Applicant on a PIP was retaliatory- is n



 Case No.: UNDT/NBI/2022/064 

Judgment No.: UNDT/2023/048 

 

Page 23 of 27 

125. The Tribunal is of the view that while the damage to the Applicant’s 

professionalism did not have a chance to emerge, the reassignment could have 
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It could be argued that the amendment to Article 10(5)(b) was aimed at 
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134. The Tribunal observes on this point, recalling what is already stated above 

about the irrelevance for the case of the outcome of the complaint on sexual 

harassment, that the offense to dignity comes from the simple fact that a person takes 

a managerial decision toward a person who, allegedly, is a victim of sexual harassment. 

135. The Tribunal does not know at all if the accusation of sexual harassment, which 

have been detailed in no way in this proceeding, are founded or not, and therefore  it 

cannot award those higher damages for the offense to dignity that would have come if 

the sexual harassment had been proved; in the case, the relevant damage is necessarily 

minor, related to the violation of the obligation of abstention by a conflicted person 

(and not by a sexual harasser). 

136. The Tribunal notes with satisfaction that the Administration gave a partial 

remedy to the said illegality and decided to supersede the reassignment to the Bonded 

Warehouse and approved the Applicant’s reassignment to the Aviation Section. This 
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140. The compensation shall bear interest at the United States of America prime rate 

with effect from the date this Judgment becomes executable until payment of said 

compensation. An additional five per cent shall be applied to the United States of 

America prime rate 60 days from the date the Judgment becomes executable. 

       (Signed) 

Judge Francesco Buffa 

Dated this 9th day of June 2023 

 

 

Entered in the Register on this 9th day of June 2023 

(Signed) 

Abena Kwakye-Berko, Registrar, Nairobi 


