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Case No. UNDT/GVA/2023/002
Judgment No. UNDT/2023/040
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1. By application filed on 13 January 2023, the Applicant, a staff member of the
United Nations Department of Safety and Security (FUNDSSO0), contests the
decision to reimpose on him the disciplinary measures of written censure and loss

of two steps in grade.
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2. The Applicant commenced employment with the United Nations

Development Programme (AUNDPO) in New York in 2005.

3. On 1 June 2018, in accordance with the Secretary-Generalés management
reform, the Applicantds contract was transitioned to a United Nations Secretariat
staff contract. At the time of the transition, the Applicant held a fixed-term
appointment with UNDP as a Field Security Coordination Officer at the United
Nations Assistance Mission for Irag (\UNAMI0) at the P-4, step XII level, that was
due to expire on 24 February 2020.

4.  On 23 September 2018, the Applicant transferred to UNDSS as a Security

Adviser in Kuala Lumpur, where he is currently stationed.

5. In 2016, the Applicant was involved in a recruitment process for a Local
Security Assistant (ILSA0) with UNDSS in Sulaymaniyah, Irag. At the relevant

time, he reported directly to Mr. H. K., who was the most senior security officer in
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7. On 15 February 2019, the Director, OAI, UNDP referred the Applicantis case
to the Office of Human Resources (IOHRO) for appropriate action. The referral was
based on an investigation report dated 15 February 2019, together with supporting

documentation.

8. By letter dated 16 December 2020, the Applicant was informed that, based
on a review of his entire dossier, including his comments, the
Under-Secretary-General for Management  Strategy, Policy  and
Compliance (RUSG/DMSPCO0) had concluded that it had been established by clear
and convincing evidence and, in any case, by a preponderance of the evidence, that
the Applicant had engaged in misconduct. The Applicant was also informed that
the USG/DMSPC had decided to impose the disciplinary measures of written
censure and loss of two steps in grade, in accordance with staff rule 10.2(a)(i)

and (ii), having found no aggravating or mitigating circumstances.

9. On 12 March 2021, the Applicant filed an application contesting the
disciplinary measures of written censure and loss of two steps in grade, which was
registered under Case No. UNDT/GVA/2021/016.

10. By Order No. 67 (GVA/2022) of 23 June 2022, the Tribunal convoked the
parties to a case management discussion (\CMD0o) which took place, as scheduled,
on 6 July 2022. At the CMD, both parties agreed that the case could be determined

on the written pleadings without holding a hearing on the merits.

11. By Judgment . 7.  UNDT/2022/085 of 21 September 2022, this Tribunal
L7

found, .- 4/, that in determining the sanction, the Administration failed to duly
l l

| w
consider all relevant factors. As such, it rescinded the disciplinary sanction, and
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13.  On 13 January 2023, the Applicant filed the present application, which was
registered under Case No. UNDT/GVA/2023/002. In his application, he requested

the Tribunal,l, - "ﬁ-f@‘-’ to:
a.  Review the present case on an expedited basis; and

b. Order the disclosure of relevant facts of the referenced cases contained
in the Sanction Letter of 18 October 2022.

14.  On 15 February 2023, the Respondent filed his reply, in which he requested
the Tribunal to:

a.  Grant his request for leave to exceed the page limit; and

b.  Strike from the case record Annex 14 to the application, which concerns
communications between the Applicant and OAI, UNDP, regarding the
outcome of the UNDP OAI Report No. 2225.

15. By Order No. 12 (GVA/2023) of 24 February 2023, the Tribunal ordered that:

a.  The Applicantds request for an expedited consideration of the present

matter be granted;
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16. By email of 24 February 2023, the Respondent requested an extension of one
week to file his comments and sought guidance from the Tribunal concerning the

length of the rejoinder and the comments thereon.

17. By email of 27 February 2023, the Applicant informed the Tribunal that he
did not object to the Respondentds request and requested it to extend his deadline
to file a rejoinder until 10 March 2023.

18. By Order No. 13 (GVA/2023) of 27 February 2023, the Tribunal:

a.  Ordered the Applicant to file a rejoinder by 8 March 2023,

Page 5 of 16



Case No. UNDT/GVA/2023/002
Judgment No. UNDT/2023/040

c. By 22 March 2023, the Respondent file comments, if any, on the

Applicantbs rejoinder and the additional evidence he adduced.

22. Due to a technical issue, the above-mentioned changes to the confidentiality
setting could only be made on 13 March 2023. In view of this, the Tribunal found

it appropriate to give the Respondent two extra working days to address
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25.  The Tribunal recalls that by Judgment
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30. Accordingly, the Tribunal finds it appropriate to limit its scope of judicial

review in the present case to examining the following issues:

a.  Whether the sanction imposed by the 2022 Sanction Letter was

proportionate to the offence; and
b.  Whether the Applicant is entitled to any remedies.

31. The Tribunal will address below these the sddrUUSe
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46. Accordingly, the Tribunal finds that the Applicant failed to demonstrate that

the sanction imposed was inconsistent with past practice.

Whether the Administration properly considered aggravating and mitigating factors

47. The Appeals Tribunal has consistently held that the Secretary-General fihas
the discretion to weigh aggravating and mitigating circumstances when deciding
upon the appropriate sanction to impose0 (see, e.g., »zw, 2020-UNAT-1024,
para. 891 4 4 2019- UNAT-956, para. 40).
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49. Moreover, the Tribunal is of the view that by arguing that the Administration
should have given full effect to the above-mentioned mitigating factors, the
Applicant conflated the act of considering the factors with attributing weight to
them. In this respect, the Tribunal wishes to highlight that the Administrationds
consideration of certain factors as mitigating factors does not automatically result

in a less severe sanction because the decision-maker must weigh and balance all the
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Organization suffered loss of integrity and trust in its
processes, due to [the Applicant]és conduct.

52. Referring to the Administrationds above-mentioned findings, the Applicant
submits that the Administration co-mingled the mitigating and aggravating factors,
and double counted the aggravating factors, i.e., lack/loss of integrity, thereby

causing unfairness to him.

53. The Tribunal finds that the Applicant essentially misread the
Administrationds findings in this respect. While it is true that the Administration
explicitly considered the Applicants lack of integrity throughout the recruitment
process as an aggravating factor, nowhere in the 2022 Sanction Letter did it suggest
that lack or loss of integrity could have constituted a mitigating factor in the

Applicantbs case.
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