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Introduction 

1. The Applicant, a former Radio Communications Associate at the G-6-level, 
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and Technology Hospital (“USTH”), a health care provider in Sana’a, Yemen. The 

invoice indicated that she had been hospitalised in the emergency room and had 

undergone x-rays, laboratory work, a diagnostic cardiac catheterization, and the 

insertion of a coronary stent.5 The medical report indicated that Ms. AA had suffered 

from a blockage of her coronary aorta and was recommended a cardiac catheterization 

and a heart stent operation.6 

5. The Applicant sought reimbursement from Cigna of the expenses totalling to 

YER3,520,000 (then equivalent to USD6,834.02).7 

6. On 11 July 2019, Cigna reimbursed the Applicant the sum of USD5,474.15 by 
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system and would not engage in activities that allow him to be a recipient of UNDP 

funds as a staff member, vendor, contractor or grant recipient.12 

10. On 10 September 2020, the Applicant responded to UNDP and chose option 

one. Accordingly, the OAI proceeded with the investigations.13 

11. On 9 November 2020, the Applicant was informed by OAI that he was the 

subject of an investigation into allegations of fraud relating to the submission of forged 
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charges and submit exculpatory evidence.22 

16. On 17 January 2022, the Applicant submitted his response, and he denied 

having knowingly submitted falsified documents and information to Cigna.23 

17. On 25 March 2022, the Applicant received the sanction letter.24 

Procedural background 

18. On 21 June 2022, the Applicant filed the present application.  

19. The Respondent filed a reply on 29 July 2022. 

20. On 15 February 2023, by Order No. 040 (NBI/2023), the Tribunal found that 

the case could be adjudicated on the basis of the case record without holding a hearing 

and directed the parties to file closing submissions.  

21. The Respondent complied and filed the closing submissions on 9 March 2023. 

The Applicant did not comply with the order, and he did not file the submissions. 

Standard of review and burden of proof.   

22. The Appeals Tribunal’s jurisprudence establishes the following principles. 

When judging the validity of the Secretary-General’s exercise of discretion in 

administrative matters, the Dispute Tribunal determines if the decision is legal, 

rational, procedurally correct, and proportionate. The Tribunal can consider whether 

relevant matters have been ignored and irrelevant matters considered, and also examine 

whether the decision is absurd or perverse.25 

23. It is not the role of the Dispute Tribunal to consider the correctness of the choice 

made by the Secretary-General amongst the various courses of action open to him or 

otherwise “substitute its own decision for that of the Secretary-General”. In this regard, 

 
22 Ibid., section III. 
23 Application, annex 2, paras. 26-35. 
24 Application, annex 1. 
25 Sanwidi 2010-UNAT-084; Santos 2014-UNAT-415, para. 30. 
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“the Tribunal is not conducting a merit-based review, but a judicial review” explaining 

that a “judicial review is more concerned with examining how the decision-maker 

reached the impugned decision and not the merits of the decision-maker’s decision”.26 

24. The role of the Tribunal is “to ascertain whether the facts on which the sanction 

is based have been established, whether the established facts qualify as misconduct, 

whether the staff member’s due process rights were guaranteed during the entire 

proceeding and whether the sanction is proportionate to the offence”.27 

25. The Administration bears the burden of establishing that the misconduct has 

occurred,28 and the misconduct must be established by clear and convincing evidence.29 

This has been interpreted to mean that the truth of the facts asserted is highly 

probable.30 

Whether the facts on which the disciplinary measure was based were established 

by clear and convincing evidence. 

Applicant’s submissions 

26. 











  Case No. UNDT/NBI/2022/054 

  Judgment No.: UNDT/2023/038 

 

Page 11 of 20 

39. The Respondent maintains that although the Applicant denies having made this 

admission to Mr. Gholasi, the Applicant has not submitted any evidence to support his 

contention that Mr. Gholasi provided a false statement to the OAI. On the contrary, the 

evidence supports that Mr. Gholasi’s statement is credible based on the fact he has no 

motive to lie, he has no stake in the matter or any personal connection to the 

Applicant.49 

40. Regarding the Applicant’s claim that the medical claim was authentic because 

he paid the money reimbursed to him by Cigna to his brother-in-law, who had allegedly 

paid USTH for services provided to his wife; the Respondent highlights that any 

evidence that the Applicant had given money to his brother-in-law does not rebut the 

evidence on record, that the invoice and medical report were false and not issued by 

USTH. Further, the document that the Applicant submits to support his brother-in-

law’s statements is not credible. During the investigation, the Applicant provided OAI 

with contact information for his brother-in-law. OAI contacted him, and the 
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43. The Applicant admits that he submitted the invoice and medical report in 

question to Cigna for reimbursement, but denies that the documents were forged and, 

seemingly in the alternative, that if they are forged, he was unaware when he submitted 

them to Cigna.  

44. The evidence establishes that the invoice and medical report are not authentic. 

Indeed, the USTH in Sana’a, Yemen, which was the hospital where the purported medical 

services were received by the Applicant’s wife, stated through a letter from the USTH 

Admissions Office, Patient Accounts, that the invoice and medical report at issue were not 

issued by USTH and were not authentic. In support of that conclusion, the letter outlined 

several discrepancies between the documents submitted by the Applicant to Cigna and 

authentic USTH invoices and medical reports, including errors and different formatting. In 

addition, USTH advised that the medical report at issue contained a patient number that 

corresponded to another real patient who was not the Applicant’s spouse, who was the 

purported patient in that report.  

45. The Applicant claims that the information received by OAI from USTH is not 
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even the hospital’s other staff members were provided; not even by the Applicant’s 

wife or her brother; nor any medical report after the alleged surgery. 

55. 
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of the invoice, however) from the Applicant’s account one month after the alleged 

surgery does not prove the payment. Also the statement by the Applicant’s brother-in-

law before a judge of the Yemeni Ministry of Justice, Courts and Documentation 

Service, on the fact that he received from the Applicant the money for the medical 

treatment in question, is generic, as no indication is given on how and when the 

payment occurred; moreover, the statement is not corroborated by the author, who, 

whatever were the justifications provided, did not confirm it before OAI, did not 

answer the investigators’ phone calls or call them back, or provide a written statement 

during the disciplinary or judicial proceedings.  

60. The United Nations Appeals Tribunal (“UNAT”) in Asghar54, laid down the 

essential elements to establish the charge of fraud and the applicable standard of proof:  

A finding of fraud against a staff member of the Organization is a 
serious matter. Such a finding will have grave implications for the staff 
member’s reputation, standing and future employment prospects. For 
that reason, the UNDT generally should reach a finding of fraud only 
on the basis of sufficient, cogent, relevant, and admissible evidence 
permitting appropriate factual inferences and a legal conclusion that 
each element of fraud (the making of a misrepresentation, the intent to 
deceive and prejudice) has been established in accordance with the 
standard of clear and convincing evidence. In other words, the 
commission of fraud must be shown by the evidence to have been highly 
probable. Fraud consists in the unlawful making, with the intent to 
defraud or deceive, of a misrepresentation which causes actual 
prejudice, or which is potentially prejudicial, to another. 

61. In sum, there is clear and convincing evidence that the Applicant engaged in 

misconduct through his submission of a fraudulent medical claim for medical services 

that had not occurred.  

62. Whether the established facts qualify as misconduct 

Applicant’s submissions 

 
54 2020-UNAT-982, paras. 35-36. 
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on multiple occasions throughout the investigation process, he pleaded with OAI to 

allow him to consult with a lawyer. OAI informed him that he did not have the right to 

have legal representation when interacting with OAI Investigators. Representation by 

counsel would be permitted only once he was charged with misconduct.59 

67. He further states that as a result of OAI’s advice, he was led to believe that he 

was not allowed to even consult with a lawyer, which he has subsequently learned not 

to be true. Had OAI advised that he was free to consult with a legal counsel, even if a 

lawyer could not formally represent him before OAI investigators, he would have 

obtained legal advice that would have preserved his essential due process rights. 

However, due to OAI’s misrepresentation and directing him away from consulting with 

a lawyer, his due process rights were not observed.60 

Respondent’s submissions 

68. The Respondent’s position is that the Applicant’s due process rights were 

respected during the investigation and disciplinary process. Relying on Applicant61, the 

Respondent submits that the key elements of a subject’s due process rights are met 

when “the subject was fully informed of the charges against him, the identity of his 

accusers and their testimony; as such, he was able to mount a defense and to call into 

question the veracity of their statements”. In this case, this requirement was fully 

complied with. 

69. The Respondent also seeks to rely on Akello62 and submits that UNAT has 

specifically considered the provisions regarding a right to counsel in UNDP’s Legal 

Framework, which provides that a staff member only has a right to be notified of his 

or her right to counsel once the disciplinary process commences, i.e., when the charge 

 
59 Application, section VIII. 
60 Ibid. 
61 2013-UNAT-302, para. 39. 
62 Akello 2013-UNAT-336, paras 27-38. 
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measures have been imposed at the strictest end of the spectrum, namely, separation 

from service or dismissal in accordance with staff rule 10.2(a).68 


