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Introduction

1.  The Applicant, a former Chief of Child Protection, UNICEF, Pakistan,
contests the decision of the Office of Internal Audit and Investigations (OIAI0) to
close her complaint of harassment and abuse of authority without a comprehensive

investigation.

Facts

2. On 5 March 2018, the Applicant made a complaint to OIAI alleging that the
then Representative of the Pakistan Country Office (iPCOO0), together with other
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8.  On 12 August 2021, OIAI closed the case stating that the matter did not

warrant a comprehensive review. OlAI found, inter alia, insufficient information

in the Applicantds assertions regarding the Representative, PC
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21. In her response, the Applicant explained that fithere was a conflict of interest
in having the DED [UNICEF] make a final determination on OlAIlGs decision not
to investigate [the] Applicantis claims of harassment and abuse of authority and
close the case because she had a predetermined opinion on the matter as she had

already decided upon it previouslyo.

22. Furthermore, the Applicant argues that the request for the Tribunal to review
the DED@s refusal to recuse herself in the second management evaluation is an issue
of due process and not a mere challenge of administrative steps. The Applicant
argues that it is important to review the substance of the DEDds conclusions to make

a final determination on the lawfulness of the underlying decision.

23. Having examined the evidence on record, the Tribunal is of the view that the
alleged conflict of interest of the DED, UNICEF, is not part of the administrative

decision under challenge and thus cannot be the subject of a judicial review.

24. According to arts. 2(1)(a) and 8(1)(a) of the UNDT Statute, the UNDT is
competent to hear and pass judgment on an application to appeal an administrative
decision that is alleged to be in finon-compliance with the terms of appointment or

the contract of employment.o.

25. Accordingly, the scope of judicial review of an application is limited to
administrative decisions that are allegedly in violation of a staff memberds terms of

appointment or contract of employment.

26. The management evaluation process is not part of said challengeable
administrative decision. Instead, it is a required step in the formal process of dispute
resolution available to staff members in the United Nations, as well as an
opportunity for the Administration to review and correct, when applicable, its
previous decision. The management evaluation outcome does not add to, alter, or

substitute the administrative decision.
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27. Asaresult, it is not for the Tribunal to determine whether the DED, UNICEF,
should have or should have not recused herself from making the second
management evaluation decision, as said decision does not alter or impact the
lawfulness of the actual contested decision, which is the closing of the Applicantds

complaint of prohibited conduct after the preliminary assessment.

28. Accordingly, the application is receivable insofar as it challenges the
contested administrative decision dated 12 August 2021, but not where it
challenges the management evaluation outcome. The Tribunal will not determine
itself on the Applicantés allegation of conflict of interest in the management

evaluation decision.
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37. In addition, OIAI found that it was reasonable on the part of the Country

Office to deploy efforts to assist the Applicant in finding another position in
UNICEF should she be unable to return to her duty station as a result of the MOFA
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42. In this regard, it is recalled that UNAT has clearly established the limits of

Page 9 of 14



Case No. UNDT/GVA/2021/063



Case No. UNDT/GVA/2021/063
Judgment No. UNDT/2023/026

48. Having reviewed the evidence on record, the Tribunal notes that all the
documentary evidence submitted by the Applicant does not corroborate her account
of alleged harassment and abuse of authority as to render the conclusion of OIAI

absurd or perverse.

49.
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misconduct. This conclusion falls within the above-mentioned discretionary

authority.

57. Since the Applicant did not present sufficient evidence to sustain that the
Representativeds conduct did, in fact, amount to misconduct, and that OlAl erred in
its interpretation of the facts and of the evidence, the Tribunal has no grounds to
find that the conclusion of OIAI was absurd, irrational, blatantly illegal or

unreasonable.

58. As a consequence, the Tribunal finds no procedural flaw or wrongdoing in

the preliminary assessment made by OIAL.
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63. Consequently, the Applicantds claim that the contested decision was

motivated by bias or improper motive is meritless.

64. As for due process rights, the Tribunal is satisfied that the Applicantés due
process rights were respected throughout the assessment by OIAI. Namely, the
applicable legal framework was applied and respected, including where OlAI was
not obliged to interview the witnesses identified by the Applicant, and the Applicant
was notified of the outcome of her complaint and provided with a summary of the

reasons for the closure of her complaint.

Whether the Applicant is entitled to any remedies

65. As a result, the Applicant failed to establish that the contested decision is
unlawful and that it has caused her any harm. She is not entitled to any of the

requested remedies, including that of moral damages.
Conclusion

66. In view of the foregoing, the Tribunal DECIDES to reject the application in

its entirety.

(Signed)
Judge Teresa Bravo
Dated this 28" day of April 2023

Entered in the Register on this 28™ day of April 2023
(Signed)
Ren® M. Vargas M., Registrar, Geneva
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