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14.  On 18 August 2021, the Applicant responded to the letter of 12 August 2021,

repeating his previously made arguments, and attaching supporting documentation.

15. By letter of 1 October 2021, notification of which was received by the
Applicant on 2 October 2021, the HR Director, UN Women, informed the Applicant
that:

While we acknowledge the various supporting communication you
shared in your email of 18 August 2021, regretfully in accordance
with ST/AI/2009/1, the organization is obligated to recover the
overpayment, including those resulting from an administrative error.

As explained in my letter to you dated 12 August 2021, all staff
appointments are subject to the United Nations Staff Regulations
and Rules and in signing your letter of appointment with UN Women
you expressly accepted that your appointment with UN Women was
subject to the United Nations Staff Regulations and Rules.

Since the terms of your hire by UN Women was as a fiRehired
following your resignation with UNDP, carry over of seniority or
accumulated entitlements was not possible.

We hope that you find it advantageous to honour the Letter of
Appointment you signed with UN Women and make necessary
arrangement to return the net overpayment, determined to be:
BDT2,063,895.00.

16. There is no record that the Applicant returned the alleged overpayment. On
5 November 2021, the Applicant requested management evaluation concerning the
AAdministrationds continued failure to compensate [him] for the loss [he] suffered
for detrimentally relying on their utterance with regard to the payment of [his]

annual leaveo.

17. By letter dated 15 December 2021, UN Women responded to said request by
informing the Applicant that the request related to the administrative decision to

recover the funds paid to him in error was not receivable as it was time-barred.

18. On 1 March 2022, the Applicant filed the application mentioned in para. 1

above.

19. On 31 March 2022, the Respondent filed his reply.
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20. By Order No. 16 (GVA/2023) of 6 March 2023, the Tribunal informed the
parties that it deemed to be fully informed on the matter and, consequently, it was
ready to adjudicate the matter on papers and would be moving forward with its

judgment.

Consideration

21. Having reviewed the partiesd submissions and the evidence on record, the

Tribunal defines the issues to be examined in the present case as follows:

a.  Whether the application is receivable;
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determining the contested or impugned decisions to be reviewedo (see, e.g.,
Fasanella 2017-UNAT-765, para. 20; Cardwell 2018-UNAT-876, para. 23).

26. Moreover, fi[tlhe date of an administrative decision is based on objective
elements that both parties (Administration and staff member) can accurately
determineo (see, e.g., Kerby 2020-UNAT-1064, para. 37).

27. Having reviewed the application in its entirety, the Tribunal notes that the
Applicant identified the decision of 1 October 2021 as the final administrative

decision, and that in his request for management evaluation he explicitly listed the
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Whether the contested decision is lawful

32. The Applicant submits that the contested decision denies his right to
entitlements and allowances and his right to remedy following an administrative
error. In particular, he argues that he relied on his then supervisords directions when

opting not to use his accrued 60 annual leave days.

33. The Respondent submits that the decision was lawfully made to recover an
overpayment of 60 annual leave days by UN Women resulting from an
administrative error. Specifically, he argues that the Applicant was fipaid 60 accrued
annual leave days upon his separation from UNDP in 20160 and, thus, upon his
separation from UN Women in 2021, the Applicant was not entitled to any
additional payment of accrued annual leave pursuant to staff rules 4.17(c) and 9.9.
In his view, staff rule 4.17(c) provides that, when staff members receive a new
appointment less than 12 months after separating from another UN entity, the
amount of annual leave commutation payment at the subsequent separation, when

added to the amount paid for prior periods of UN service, must not excee
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36. Inthisrespect, the Tribunal notes that staff rule 4.17, titled iRe-employmento,

provides in its relevant part that:

(@) A former staff member who is re-employed under
conditions established by the Secretary-General shall be given a new
appointment unless he or she is reinstated under staff rule 4.18.

P

e

(© When a staff member receives a new appointment in
the United Nations common system of salaries and allowances less
than 12 months after separation, the amount of any payment on
account of termination indemnity, repatriation grant or
commutation of accrued annual leave shall be adjusted so that the
number of months, weeks or days of salary to be paid at the time of
the separation after the new appointment, when added to the number
of months, weeks or days paid for prior periods of service, does
not exceed the total of months, weeks or days that would have
been paid had the service been continuous. (Emphasis added)

37. It follows from the wording of the above rule that the Applicant, who received
a new appointment less than 12 months after his first separation from service in an
organization that is part of the United Nations common system, must be considered,
in respect of his entitlement to a commutation payment, as if he had been employed

continuously.

38. Turning to the computation of accrued annual leave, staff rule 9.9, titled

AiCommutation of accrued annual leaveo, provides in its relevant pa
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39. The Tribunal is of the view that the purpose of staff rules 4.17(c) and 9.9 is
to avoid financial prejudice to the Organization by fictionalizing a continuous
employment relationship when a staff member receives another appointment in the

UN common system within 12 months of separation from service.

40. In application of staff rule 9.9 cited above, the Applicantés entitlement to a
commutation payment is limited to 60 annual leave days for the entire period from
his initial appointment with the Organization. The evidence on record shows that in
November 2016, the Applicant was paid 60 accrued annual leave days upon his

separation from UNDP.

41. Accordingly, the Tribunal finds that upon his separation from UN Women in
2021, the Applicant was not entitled to any additional payment of accrued annual

leave pursuant to staff rules 4.17(c) and 9.9.

Whether the Applicant has a legitimate expectation of receiving another
commutation payment of annual leave 60 days

42. Itis well-established jurisprudence that legitimate expectations may result in
the creation of an enforceable legal right (see, e.g., Popkins UNDT/2021/072,
para. 40; Candusso UNDT/2013/090, para. 39; Sina UNDT/2010/060, para. 35).
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44. In this respect, the Tribunal notes that in the context of employment law, fi[a]
legitimate expectation giving rise to contractual or legal obligations occurs where a
party acts in such a way by representation by deeds or words, that is intended or is
reasonably likely to induce the other party to act in some way in reliance upon that
representation and that the other party does sod (see Sina UNDT/2010/060,
para. 35, affirmed in Sina 2010-UNAT-094).

45. In the present case, the Applicant contends that his then supervisor informed
him that his resignation from UN Women would only be accepted on the conditions
that fithere should be at least a two-month notice period and no leave should be
planned during this two-month notice period.0 Noting that the Applicant had
totalled 78 annual leave days in March 2021, his then supervisor also informed him
that encashment of his maximum 60 annual leave days would be done at the time

of his departure.

46. The Tribunal notes that the Respondent did not explicitly dispute the
Applicantds above-mentioned contention but rather admitted in his reply that, in
March 2021, the Applicantds then supervisor fiasked him to consider not taking all
his accrued leave days before separating due to operational needso and mentioned
that fifixed-term staff members generally had the option to be paid the accrued

annual leave up to 60 days at the end of the employmento.

47. It is relevant to note that the Applicantds supervisor has the authority to
approve or deny annual leave requests. Indeed, staff rule 5.1, titled iAnnual leaveo,

provides in its relevant part that:

(d) A staff member who holds a fixed-term or a
continuing appointment may accumulate and carry forward up to
60 working days of annual leave by 1 April of any year or such other
date as the Secretary-General may set for a duty station.

(e) () Annual leave may be taken in units of days or

Page 11 of 13



Case No. UNDT/GVA/2022/010
Judgment No. UNDT/2023/024

48. Considering the circumstances of the case, the Tribunal cannot but conclude

that a legitimate expectation of receiving a commutation payment for 60 days of
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54. Having found that the contested decision is unlawful, the Tribunal is of the
view that there has been a miscarriage of justice in the present case. As such, the

contested decision must be rescinded.

55.  Turning to the Applicants claim for moral damages, the Tribunal recalls that
art. 10.5(b) of its Statute requires that harm be supported by evidence. Nothing that
the Applicant did not provide any evidence to support his allegations that he
suffered moral damages as a direct result of any such alleged breaches, the Tribunal
does not consider that any compensation for harm should be paid to the Applicant

as a remedy.

Conclusion

56. In view of the foregoing, the Tribunal DECIDES that:
a.  The application is receivable;

b.  The contested decision is unlawful and is hereby rescinded; and
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