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request was not reviewed on its merits.’

8. Further, on 28 October 2022 and 22 November 2022, MONUSCO wrote to the
Applicant requesting him to provide comments, in writing, on the incident that had
elicited the warning letter. MONUSCO indicated that the request was in line with staff
rule 10.2(c) for a staff member to be provided with the opportunity to comment on the

allegations prior to the issuance of a written or oral reprimand.®

9. The Applicant provided his comments on 31 October 2022 and 28 November
2022.°

10. On 31 October 2022, the MEU replied to the Applicant’s inquiry of 28 October
2022, stating that the warning letter he had received was not a reprimand letter, but an
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Submissions
Respondent’s submissions

14.  The Respondent challenges the receivability of the application on three

grounds.

a. the Dispute Tribunal lacks jurisdiction to review a response to a
management evaluation request. Relying on Hammond*! and Nwuke!?, the
Respondent asserts that the MEU’s response to a request for management
evaluation is not an administrative decision under art. 2(1)(a) of the
Tribunal’s Statute. It produces no direct legal consequences affecting a
staff member’s terms and conditions of service. Therefore, the Dispute
Tribunal is not competent to hear and pass judgment on it.

b. The application is moot and not receivable ratione materiae because
MONUSCO withdrew the warning letter on 13 October 2022. The
withdrawal of the warning letter resolves the controversy in this case as

the Applicant has produced no evidence of harm or any alleged harm that
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adjudication. The Respondent seeks to rely on Audal* and argue that the
Tribunal may only adjudicate an appeal against the outcome of a

procedure or corrective measure.
Applicant’s submissions

15. The Applicant requests the Tribunal to reject the Respondent’s motion for
summary judgment. He equally supports his position based on three grounds:

a. Thewarning letter violated staff rule 10.2(c). He contends that the warning
letter was in fact a reprimand, largely because it was titled “Final Warning
Letter”. Pursuant to this rule, a staff member is supposed to be provided
the opportunity to comment on the facts before the issuance of the written
or oral reprimand. In his case, he was requested to provide comments after

the warning letter was withdrawn.

b. Harm suffered due to the warning letter. He suffered public humiliation.
Further, he risked losing his job, which supports him to feed and take care
of his wife and children. He, thus, requests compensation for such

damages.

c. Regarding the Respondent’s contention that the Applicant has not
exhausted internal remedies, the Applicant submits that he engaged the
Office of the United Nations Ombudsman, the Mission Administration
and the Staff Union. He is still available for any discussion with any other

relevant office.
Considerations

16.  The process which led to the issuance of the warning letter does not seem
entirely regular, however, the application is not receivable for two reasons: First, the

gist of the application, clearly, is against the warning letter and not against the

14 Auda 2017-UNAT-786, paras. 28-33.
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management evaluation in and of its own. The management evaluation request in this
case was filed outside the statutory deadlines but above all, was unnecessary. The
application against a non-disciplinary measure issued pursuant to staff rule 10.2(b)

does not require management evaluation. In such cases, pursuant to staff rule 11.4(b),

[w]here a staff member is not required to request a management
evaluation, pursuant to staff rule 11.2 (b), he or she may file an
application directly with the United Nations Dispute Tribunal within 90
calendar days from the date on which the staff member received
notification of the contested administrative decision.

17.  The present application is therefore belated.

18. Second, should the Applicant insist that the application is directed against the
management evaluation as such, the application is not receivable for the lack of a
reviewable administrative decision. Contrary to the Respondent’s overarching
averment, the outcome of management evaluation may be challenged at times, that is,
where it amends the impugned decision.’® In the present case, nevertheless, the merits
were not entertained at all. Moreover, as noted by the Respondent, the issue has been
rendered moot by the withdrawal of the said warning letter, whereupon there is
presently no case to answer. It is the Tribunal’s understanding that the process is
ongoing, and, in the event of an adverse decision, the Applicant will be able to appeal
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administrative decision, where the focus is on rescission and not on a finding of

misconduct. The Respondent was told the same as early as in Messinger, which states:

It is clear that the UNDT is not clothed with jurisdiction to investigate
harassment complaints under Article 2 of the UNDT Statute. However,
for the purposes of determining if the impugned administrative
decisions were improperly motivated, it is within the competence of the
UNDT to examine allegations of harassment (emphasis added).®

20.  The Appeals Tribunal reiterated the same in Toure, stating that: “[a]s part of its

judicial review, it is necessary to determine whether the decision was vitiated by bias
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for the outcome. In order to meet the deadlines, such applicant must undertake to
discharge the burden of proof himself or herself.

22, For all the aforesaid reasons, it should be clear for the Respondent that
ST/SGB/2019/8 proceedings are not prerequisite for challenging decisions taken
outside of the purview of ST/SGB/2019/8.

23. In any event, the application is not receivable for reasons stated in paras. 16-18

above.

JUDGMENT

24.  The application is dismissed.

Judge Agnieszka Klonowiecka-Milart
Dated this 25" day of January 2023

Entered in the Register on this 25" day of January 2023

w2

Abena Kwakye-Berko, Registrar, Nairobi
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