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Introduction 

1. By application filed on 19 September 2017, the Applicant contests the 
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This offer is conditional upon the information provided by you when 

applying for the position remaining true and complete as at the date 

of your acceptance of the appointment. By accepting the terms of 

this offer of appointment, you accordingly confirm and certify that 

all information relevant to your fitness to meet the highest standards 

of efficiency, competence and integrity and to your ability to 

perform your functions, which you provided when applying for the 

position, remains true and complete as at the date of your acceptance 

of this offer. 

… 

Likewise, in the event that the pre-recruitment formalities are not 

satisfactorily completed, or where a condition is not met or no longer 

met, this may be grounds for withdrawal of this offer, or for 

termination or cancellation of any contract entered into. 

10. The Applicant signed the acceptance of the letter of offer of appointment on 

5 April 2017, thereby declaring that “[he had] read and fully [understood] the terms 

of this offer of appointment and [to] accept it and the conditions herein specified”. 

He sent the signed acceptance of the offer of appointment to HRMS, UNOG, by 

email of 6 April 2017. 

11. By email of 27 April 2017, the Applicant received confirmation that his 

medical clearance had been approved and recorded in HRMS’ database. He took 

up the functions of Senior Economic Affairs Officer, ECE, on 1 May 2017. 

12. The Applicant was called to a meeting with the Chief, HRMS, the Chief, 

Legal Unit, HRMS and others on 10 May 2017, at which he was informed that in 

light of his status as a consultant at ECE at the tiiéFYlKFwHlt
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19. By Order No. 175 (GVA/2018) of 12 October 2018, the Applicant was 

granted leave to file comments on the Respondent’s reply, and the parties were 

called to a case management discussion that was held on 1 November 2018.  

20. After the case management discussion, the Applicant filed a witness 

statement from the Deputy Executive Secretary, ECE. The parties attended a 

hearing on the merits on 7 November 2018, at which the Applicant gave evidence. 

Parties’ submissions 

21. The Applicant’s principal contentions are: 

a. The decision breaches the contractual relationship between him and 
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22. The Respondent’s principal contentions are: 

a. The application is not receivable ratione personae, since the Applicant 

was not a staff member; the protection extended to 
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Merits 

24. The Tribunal recalls that it is competent to examine the legality of the decision 

of 10 May 2017 to withdraw the offer of appointment made to the Applicant 

following his selection to the P-5 post of Senior Economic Affairs Officer, ECE, 

and after he started performing his functions, on the grounds that he was not 

eligible. It is not competent to examine the decisi
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As stated in Article 101 of the Charter, the power of appointment of 

staff members rests with the Secretary-General. Upon appointment, 

each staff member, including a staff member on secondment from 

government service, shall receive a letter of appointment in 

accordance with the provisions of annex II to the present 

Regulations and signed by the Secretary-General or by an official in 

the name of the Secretary-General. 

28. The issuance of a letter of appointment is thus not a mere formality, but a 

constitutional requirement under the Charter. As the Appeals Tribunal ruled in 

Gabaldon, where no letter of appointment has been issued and signed, the person 

does not become a staff member, except for the purpose of being given access to 

the internal justice system; this “may be the case where a person has begun to 

exercise his or her functions based on acceptance of the offer of employment” 

(Gabaldon). 

29. As this Tribunal held in Boutruche UNDT/2009/085 (not appealed):  

Contrary to that maintained by the Applicant, the Administration, 

bound as it is to apply existing rules, has a right and even an 

obligation to put an end to illegal situations as soon as it becomes 

aware of them, while preserving any rights acquired by staff 

members in good faith. 

30. Pursuant to sec. 3.15 of ST/AI/2013/4 and sec. 6.11 of ST/AI/2010/3, the 

Applicant was not eligible to apply and to be selected for the position of Senior 

Economic Affairs Officer, ECE. As such, offering the position to the Applicant, a 

consultant with ECE, although he did not meet the eligibility criteria, was beyond 

the power conferred to the Organization. 

31. That being said, the Tribunal notes that no letter of appointment was issued 

to the Applicant. He had been offered an appointment, and accepted that offer, but 

before a letter of appointment was issued, HRMS withdrew the offer on the grounds 

that he was not eligible, since he had been working as a consultant with ECE at the 

time of his application and during the recruitment process. The Applicant argues 

that it had been well known to both Senior Management at ECE—including the 

Hiring Manager—and HRMS that he had been a consultant and that in recruiting 

him, the Administration had waived the eligibility 
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position could have been duly highlighted in the cover letter and under the rubric 

working experience in the PHP. Clearly, at the time of the application, the Applicant 

was a “current employee”, namely a “consultant” and it was his duty to clearly 

indicate this status in Inspira. Failure to do so was, at best, negligent. The Tribunal 

is also concerned that he somewhat blurred his current consultant status under the 

part “working experience” of the PHP. 

33. As a result of his election of the option “former employee” under the UNCS 

Status, the Applicant’s candidature to the post was not automatically screened out 

as being ineligible. In other words, had he elected “I’m currently working for a 

United Nations Common System entity”, and “consultant”, he would not have been 

offered the position because he would have been found ineligible from the outset. 

34. The Tribunal took note of the written witness statement from the Deputy 

Executive Secretary, ECE, filed by the Applicant’s Counsel, which according to the 

Applicant established that the Deputy Executive Secretary, ECE, in his capacity of 

Officer-in-Charge, or any other official of ECE Senior Management had waived the 

eligibility requirement for the Applicant. The Tribunal finds that the witness 

statement of the Deputy Executive Secretary does not lead to the conclusion that he 

had waived the legal requirements for the Applicant’s recruitment. More 

importantly, the Tribunal underlines that a waiver of a rule which allows for no 

exception or discretion would be contrary to the rule of law within the Organization 

hence, illegal. The holders of a delegation have no power whatsoever to unilaterally 

decide to waive mandatory requirements provided in the administrative issuances 

of the Organisation. 

35. As a consequence, and since no letter of appointment had been issued to the 

Applicant, the latter did not formally become a staff member—except for the 

purpose of access to the internal justice system, Gabaldon—and any reference to a 

termination of his appointment pursuant to staff rule 9.3(a)(v) and 9.3(c) is 

misplaced. 

36. Having issued the offer of appointment on the basis



  Case No. UNDT/GVA/2017/069 

  Judgment No. UNDT/2018/121 

 

Page 14 of 15 

mistake was discovered. The Administration was lega




