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a. 
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assignment; the decision is arbitrary and discriminatory and based on 

improper motives; 

h. Since his post as Chief, CITS, UNGSC was occupied by another staff 

member on temporary assignment, he was assigned duties of UMOJA site 

coordinator and Special projects, without any approving or certifying 

authority and limited supervisory functions. Hence, he was not reassigned to 

a position “corresponding to his profile”; 

i. He did not request to be assigned on TDY to UNIFIL; rather, he 

accepted that offer from the CMSS as a solution that was acceptable to him; 

j. The email of 29 October 2015 from the CMSS to the Chief, Human 

Resources Office, is evidence that he was forced and was never asked or 

agreed to administrative leave; 

k. UNDOF did not take steps to alleviate the Applicant’s predicament; 

rather, even what had been offered by UNDOF at the beginning, and accepted 

by the Applicant—namely a TDY to UNIFIL or any other Middle East 

mission—was later withdrawn by the Mission Leadership, without any 

explanation; this is in direct contradiction to the Tribunal’s ruling in 

Hassouna UNDT/2014/094, para. 51; 

l. He requests that the decision related to his removal from UNDOF be 

vacated and that his temporary assignment in UNDOF be considered as 

continuous, through the contract duration of his assignment (i.e. until 

March 2016), and to consider his stay in UNGSC from 1 December through 

1 March 2016 as TDY; 

m. He claims compensation for: 

i. Actual economic loss equivalent to lost earnings and entitlements, 

to be quantified in net salary as if he were in UNDOF throughout 1 

March 2016, plus DSA/MSA for days spent in Brindisi; additional 

expenses incurred due to the abrupt removal from the Mission area, in 

particular airplane tickets for planned holidays; 



  Case No. UNDT/GVA/2016/030 

  Judgment No. UNDT/2018/101 

 

Page 8 of 15 

ii. 



 



  Case No. UNDT/GVA/2016/030 

  Judgment No. UNDT/2018/101 

 

Page 10 of 15 

management evaluation, he also referred to the decision to abruptly move him out 

of the mission area. During the first CMD in April 2017, the Applicant confirmed 

that he was contesting that initial decision, which had been upheld after his first 

request for management evaluation. 

26. The United Nations Appeals Tribunal has constantly held (Massabni 2012-

UNAT-238) that: 

25. The duties of a Judge prior to taking a decision include 

adequate interpretation and comprehension of the applications 

submitted by the parties, whatever their names, words, structure or 

content, as the judgment must necessarily refer to the scope of the 

parties’ contentions. Otherwise, the decision-maker would not be 

able to follow the correct process to accomplish his or her task, 

making up his or her mind and elaborating on a judgment motivated 

in reasons of fact and law related to the parties’ submissions.  

26. Thus, the authority to render a judgment gives the Judge an 

inherent power to individualize and define the administrative 

decision impugned by a party and identify what is in fact being 

contested and subject to judicial review, which could lead to grant, 

or not to grant, the requested judgment. 

27. The Tribunal is satisfied that the Applicant did in
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29. While, in case of reassignment, the Secretary-General disposes of great 

discretion, such is not unfettered. In Rees 2012-UNAT-266, the Appeals Tribunal 

held that: 

An accepted method for determining whether the reassignment of a 

staff member to another position was proper is to assess whether the 

new post was at the staff member’s grade; whether the 

responsibilities involved corresponded to his or her level; whether 

the functions to be performed were commensurate with the staff 

member’s competence and skills; and whether he or she had 

substantial experience in the field. 

30. Relevantly, this Tribunal held the following in Hassouna 

UNDT/2014/094 (para. 12): 

However, in the case of a staff member who has been declared 

persona non grata and the host country is not forthcoming with 

information as to the basis for his/her expulsion or the reasons, if 

any, do not justify a PNG decision, other considerations may apply. 

Under these circumstances, a change in the terms and conditions of 

the staff member’s contract or non-renewal is not an option open to 

the Secretary-General. The Tribunal takes the view that under such 

circumstances it is the duty of the Organization to take steps to 

alleviate the predicament in which the staff member finds 

himself/herself following his/her expulsion from the host country. 

31. In diplomacy, the term persona non grata comes from the Latin terminology 

and literally means “person not appreciated or unwelcome person”.1 

32. Under international law, it has long been recognized that every sovereign 

nation has the right to determine whether it will receive a diplomatic envoy from 

another nation or if he/she will be allowed to stay. The same rationale applies 

mutatis mutandis to the relationship between the UN and a host country.2 

33. The logical consequence that follows a persona non grata declaration is that 

the sending state must recall its agent.3 This again applies mutatis mutandis to staff 

                                                

1 See, Fakhury, A., Persona Non Grata: The Obligation of Diplomats to respect the Laws and 

Regulations of the Hosting State, Journal of Law, Policy and Globalization, Vl. 57, 2017, page. 111, 

published online in www.iiste.org. 
2 See, ob. cit. page. 111. 
3 Ob. cit, page 114. 
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members working for the United Nations in a given country that declares them 

PNG. Indeed, as this Tribunal held in Hassouna, “in [a] peacekeeping context, the 

Organization can only operate in a sovereign State 
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38. In the present case, the CMSS was informed in a meeting with the Syrian 

authorities that the Applicant was declared PNG and no written explanation was 

provided nor was a Note Verbale issued. With respect to the latter, it was clarified 

during the CMD and the hearing on the merits that the reference to the “note from 

the Syrian authorities” in the 20 November 2015 fax from FPD/DFS (see para. 12 

above) was made in error, and that no such note existed. 

39. During the above-referred meeting, the CMSS also asked for the reasons for 

which the Applicant was declared PNG. In the absence of a formal complaint and 
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area. He testified that the Syrian authorities clearly communicated to the Mission 

that they would not authorize the installation of the telecommunication’s network 

required for that relocation as long as the Applicant stayed in the Mission. This was 

of great concern to UNDOF, since it seriously jeopardized the security of its staff 

members. 

45. The evidence given by the CMSS was highly credible and confirmed not only 

that the Applicant had been declared PNG, but also that under the particular 

circumstances, even the temporary stay of the Applicant in the Mission area was 

not an option and caused serious security threats to the overall operations of 

UNDOF and its staff, because it prevented the Mission from equipping its new 

Headquarters and thus jeopardized its relocation. Therefore, the Tribunal finds that 

the question of how the situation of other PNG staff members had been handled is 

irrelevant. 

46. Moreover, based on the evidence given by the CMSS, the Tribunal is satisfied 

that he made good faith efforts to persuade the Syrian authorities to change their 

view, unfortunately without success. 

47. The Applicant also stresses that upon his transfer back to UNGSC, he 

temporarily had to perform functions as UMOJA Coordinator, a post and functions 

that were two levels below his personal grade. While the Respondent conceded that 

the level and functions of that post were below the Applicant’s personal grade, he 

stressed that he continued to be paid salary and entitlements at the P-5 level. The 

Respondent also emphasized that the Administration had looked into other options 

to find a suitable post at the Applicant’s level at a different Mission, but that no 

such post was available. 

48. Mindful of the jurisprudence of the Appeals Tribunal in Rees, the Tribunal 

notes that the situation in this case was peculiar since a quick solution had to be 

found for the Applicant who, for the reasons outlined above could no longer stay in 

Syria. Since his parent post at UNGSC was temporarily occupied, the Organization 

temporarily placed him against another position albeit with functions at a lower 

level but with salary and entitlements paid at the Applicant’s grade (P-5). 




