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Introduction

1. By application filed on 2 May 2016, the Applicant, a former Regional Advisor
(P-5) at the Sustainable Energy Division (iISED0) of the United Nations Economic
Commission for Europe (RUNECEO), contests the decision not to renew his
fixed-term appointment (iFTAO0) beyond 31 December 2015.

Facts

2. The Applicant joined the United Nations on 3 May 2014, at the

above-mentioned level and position, under a one-year fixed-term appointment.

3. InJune 2014, the Applicant and his First Reporting Officer (iIFRO0), namely
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7. On 6 March 2015, the Applicant requested management evaluation of the
fidecision to place [him] on a PIP0. His request was rejected as irreceivable by the
Management Evaluation Unit, Office of the Under-Secretary-General for
Management, on 10 March 2015, on the ground that fithe matter of the
implementation of a PIP constituted a preliminary decisiono, therefore making the

Applicantis request premature.

8. From 13 to 20 March 2015, the Applicant was on annual leave.
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14. On the same day, the Applicant initiated a rebuttal process of his 2014-2015

performance evaluation.

15. By email of 7 May 2015 to the Applicant, and after a first scheduling attempt
had not materialized since the Applicant had advised that he was not feeling well,
the FRO followed-up with the Applicant on the latters availability to discuss

progress on the second PIP.
16. On 11 May 2015, the Applicant went on extended sick leave.

17. By email dated 19 May 2015 to the Applicant, the FRO raised a number of
concerns regarding his performance and regretted not to have had the opportunity
to meet to discuss progress on the second PIP. He concluded in saying that he hoped
that the Applicant would return soon fito continue working to develop a robust

regional advisory programmeo.

18. By email of 1 June 2015 to the then Executive Officer, ECE, the FRO
recommended that the Applicantds contract not be extended beyond its expiry on
30 June 2015.

19. By memorandum dated 22 June 2015, a Human Resources Officer, Human
Resources Management Service (iIHRMS0), United Nations Office at Geneva
(AUNOGO), informed the Applicant that his appointment had been extended until
31 August 2015 ffor the purpose of completion of the rebuttal processo as per
ST/AI/2010/5 (Performance Management and Development System). The
memorandum further stated that the Applicantds appointment would end on
31 August 2015.

20. By email of 28 August 2015, the same Human Resources Officer informed
the Applicant that his appointment would be extended for a further month, i.e., until
30 September 2015, fifor the purpose of [his] utilization of sick leave entitlements
as per Staff Rule 6.2 and ST/AI/2005/3 [(Sick leave)]o, given that UNOG Medical
Service had certified his sick leave for this period. The email specified that the
extension of the Applicantds contract was fipurely administrative in nature and [did]

not give rise to any further leave entitlement &€ nor [did] it reverse or impact the
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decision to not extend [the Applicantés contract] as communicated to [him] by
Memorandum of 22 [June] 2015.0

21. On 1 October 2015, the Applicant returned from sick leave on a half-time
basis and, from 30 October 2015, he worked on a full-time basis. His contract was

subsequently extended on a monthly basis in October, November and
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26. By Order No. 272 (GVA/2015) of 31 December 2015, the Tribunal ordered
suspension of action, pending management evaluation, of the decision not to renew

the Applicants fixed-term appointment.

27. By email of 8 January 2016, the Applicantés FRO regretted the Applicantis
absence at a meeting scheduled on that day to fireview [his] recent activitieso. The
FRO advised the Applicant that his performance had not improved and raised

concerns as to his non-authorised absences from work.

28. On 11 January 2016, the Applicant filed a complaint of abuse of authority
under ST/SGB/2008/5 against his FRO, alleging that filhe was] being pushed out

from the UN on entirely bogus charges of poor performanceo.

29. By letter of 3 February 2016, the Under-Secretary-General for Management
informed the Applicant that the Secretary-General had decided to uphold the

contested decision.
30. On 7 February 2016, the Applicant was separated from the Organization.

31. By memorandum of 8 February 2016, the Executive Secretary, UNECE,
informed the Applicant that he had reviewed his complaint of 11 January 2016 and

found that a fact-finding investigation was not warranted.

32. The Applicant filed an application before the Tribunal on 2 May 2016, to
which the Respondent replied on 3 June 2016.

33.  The Tribunal held a hearing on the merits of the case from 1 through
4 May 2018, following a number of postponements at the Applicantds requests, due

to personal circumstances. The following witnesses were heard:
a.  the Applicant;
b. the FRO;

C. a Senior Economic Affairs Officer, Chief of Energy Industries Section,
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against it; the Applicant was on sick leave as of 11 May 2015, less than
half-way into the second PIP, and the term running to 30 June 2015 was never
completed. Furthermore, the Administration informed the Applicant about
the non-renewal of his appointment on 22 June 2015, i.e., before the end of
the second PIP period. It is manifestly unreasonable to purport to provide a
staff member with an opportunity to correct performance issues and to,
subsequently, decide to separate that staff member before such opportunity

has been exhausted;

e.  Insofar as the Administration seeks to rely on the two and a half months
the Applicant spent in service upon his return from sick leave, this argument

is misguided as it is based on an email from the Applicant
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g.  The Applicant had the opportunity to deliver on his second PIP upon
his return from sick leave. However, his actions made it impossible to
complete this PIP under normal circumstances and caused a loss of
confidence on the part of the Administration which, in itself, justifies the
non-renewal of his contract; and

h.  Consequently, the Respondent requests the Tribunal to dismiss the

application in its entirety.

Consideration

Sepe Gk ) g ¢ arey Z ¢ rtrt _,;‘z rw

36. Staff regulation 4.5(c) and staff rule 4.13 provide that fi[a] fixed-term

appointment does not carry any expectancy, legal or otherwise, of renewalo. In
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46. Sec. 10.1 of ST/AI/2010/5 establishes the duty of the first and second

reporting officers to proactively assist their staff members improving their

performance. It necessarily implies an obligation to identif
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the selected candidate be fian internationally-recognized expert with a strong

network across the range of stakeholders in energyo.

54. It is undisputed that the regional advisor position had been vacant for
16 months prior to the Applicantos arrival and little if no documentation was handed
over to him. The SED was also in a transition period, recovering from tumultuous
times. In this context, the Applicant and the FRO worked together, in consultation
with the ARO, to establish a workplan in June 2014. The FRO testified that he
intended to give the Applicant a wide margin of discretion and autonomy in
revamping the regional advisory program, which is key to the success of the SED
and also heavily relied upon by other colleagues, as it has a pivotal role to liaise

with member states, in order to, J[ er a_rg, identify their needs and deliver technical

assistance to them.

55. On 10 September 2014, after the Applicant had been on the post for a few
months, he and the FRO had an informal discussion about the Applicantds progress
since his arrival, in lieu of the formal mid-point review that the Applicant suggested
to defer given that his workplan had only been established in June. At the hearing,
the Applicant and his FRO presented different versions of this conversation. The
Applicant testified that this was fia general chat about how he was goingo, what he
had learned and how to deal with the lack of cooperation of the ARO. He insisted
that no feedback was given on his performance. In turn, the FRO testified that he
encouraged the Applicant to visit more countries, to build more contacts and to
reach out to the team, including other regional advisors. The FRO acknowledged
that he tried to remain positive in his feedback to the Applicant but insisted that the

message was that what he was doing at the time was not enough.

56. On 10 December 2014, the FRO completed the Applicantis mid-point review

Y | . .
comments for the 2014-2015 performance cyclein. #p-#a, wherein he wrote that a

mid-term review had been conducted with the Applicant on 10 September 2014,

when the latterbs expected functions were firevisitedo. He wrote in this respect that:
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The intention is for the regional advisor to connect with member
States with economies in transition to explore their needs and to see
how UNECE energy activities can assist, to conceive projects that
can assist the countries, to coordinate with the division on delivery
of our work into the countries, and to explore with potential donors
the possibility of supporting/funding energy projects in those
countries. The idea is to be an flambassadoro, a fimarketing
managero, or a division liaison with member States T all of the terms
are correct and apply, though they have slightly nuanced differences.

57. The FRO also stated that the Applicant was asked to fiaccelerate his activitieso

in respect of four specific areas, more specifically to:

1. Connect with member States at first in the missions and then in
capitals to explore needs and opportunities; 2. To pursue more active
implementation of the regional advisorés action plan for the
region; 3. To expand his horizons beyond the two countries he has
visited to date; and 4. To connect more deeply in the activities of the
Division. (As an example he has been asked to prepare a project
proposal for the next tranche of the UN development account and to
provide input to the annual report).

58. The Tribunal finds that the comments on the Applicantés functions were in
line with the workplan and his job description, such that these cannot be seen as

moving targets. As to the areas for improvement, the Tribunal considers that they
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inadequate so she gave feedback to the Applicant and made comments on ways to
improve the draft document. He produced a second draft, which she said was still

inadequate.

63. On 16 and 17 December 2014, the SED held a retreat where the team, which
was newly constituted, gathered to establish a vision and workplan for the Division.
On this occasion, the role of the regional advisor was thoroughly discussed, as it
was central to the work of several other key players in the Division. The FRO as
well as the two Chiefs of Section mentioned above testified that the team shared
with the Applicant that he was not delivering and needed to do more. According to
one of them, the message was delivered fielegantlyo, in a constructive manner. The
facilitator reformulated the criticisms made in respect of the Applicantds work but
the Applicant did not acknowledge them and refused to hear what was said to him.
The notes of the retreat, which were prepared by the facilitator, stated in respect of
the Applicantos role that it was important that he developed relationships with the
PMU and the various sections in the SED, that he played a fiproactive roleo, that he
got fifm]ore involvedo, for example by organizing fiback-to-back workshopso and
AA-Z studieso, although there were budget constraints and it may have been
required to hire a consultant to assist, and that he needed fito go out and deliver
projects, contacts and bring moneyo. The notes also emphasised that the role of the

regional advisor involved four core functions, namely:

a. Liaison with states. Connection with countries discovering
what they need,;
b. Be more actively engaged in our deliveries to countries, e.g.

developing funds to do work;

c. In delivery of or WP we need assistance and support through
connections and fundraising, and

d. Enhance product delivery.

64. The FRO and the two Chiefs of Section consistently testified that it became
clear from the retreat that the Applicant had to deploy more efforts in his work and
that clear areas for improvement had been identified, as well as support extended to

the Applicant to rebuild the regional advisory program. However, the Applicant,
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even at the hearing, persistently maintained that no negative feedback was given to

him on his work at the retreat.

65. The FRO testified that after the retreat, it was apparent that fiit was not
workingo. He met with the Applicant on 8 January 2015 and asked him what he had

accomplished. The Applicant responded that fihe had surveyed the landscapeo,
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69. The Applicant claimed that the PIP was unrealistic in putting deadlines that
were too short and that it was meant to set him for failure. In this connection, the
Tribunal finds that the PIP set four specific goals for the Applicant, with deadline
and performance measures, which were in line with his workplan. The Tribunal
notes that the deadlines set appeared to have been relatively tight, and the FRO
indeed acknowledged that. However, he explained that the goals set were not new
but just a continuation of what the Applicant was meant to do since his arrival in
the SED, which the Applicant claimed to have done indeed. The Tribunal finds no
evidence of bad faith or abuse of discretion on the part of the FRO and,
consequently, is of the view that setting goals and deadlines remained within the
scope of his managerial discretion, which he exercised appropriately. It is clear that
the PIP was intended to put some pressure on the Applicant to deliver concrete
results given his low performance since his arrival and, thus, it cannot be considered
that the deadlines set, which also appear not to have been set in stone, were
unreasonable. The Tribunal also notes that the Applicant did not propose any

alternative timetable.

70. It was established that the Applicant had to work with budget constraints and
under the oversight of the Chief of the PMU, who was in charge of budget approval
and was also the Applicantds ARO. It was also established that there were some
areas of disagreements between the FRO and the ARO, who was in charge of the

PMU, as to the work of the Applicant and the constraints he had to deal with. That
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72. The Tribunal further finds no discernible error in the implementation of the
first PIP. It appears that the PIP was prepared by the FRO and presented to the
Applicant. There is no evidence that the Applicant was specifically asked for his
input or given a real opportunity to comment on the PIP before its implementation,

which was set to start immediately. However, the Applican
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74. Sec. 10.3 of ST/AI/2010/5 establishes a general rule that is applicable both to
finon-renewalo and fiterminationo of appointments, whereas sec. 10.4 is a specific
norm that is only applicable to fiterminationo of appointments. Sec. 10.4 applies to
cases involving the termination of temporary or fixed-term appointments prior to
the expiry of their terms or the termination of continuing and permanent
appointments, which have no finite duration. In this connection, the Tribunal recalls
that pursuant to staff rule 9.6(b), fi[s]eparation as a result of &€ expiration of
appointment € shall not be regarded as a termination within the meaning of the
Staff Ruleso. There is no cogent reason to retain a different interpretation in the
context of ST/AI/2010/5.

75.
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When | asked you to organise our monthly meeting with [the ARO]
to discuss progress on your performance improvement plan, you
explained that you were not feeling well and would not be able to
meet. | trust you are feeling better. As set forth in the plan, the
meetings are intended to provide you with feedback and assistance
in improving your performance. Please advise when you will be
available for the meeting.

84. In another email dated 19 May 2015, the Applicantés FRO shared with the
Applicant his and also the Applicantds AROGs observations on the PIP as at that
point in time. He noted, amongst others, that expected notes to the files were still

missing, that there was a lack of progress in respect of approaches for donor funding
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her by a number of participants. She explained that the Applicant was not willing
to listen to any feedback and displayed an aggressive behaviour. She was also
chocked by the fact that during the reception preceding the workshop, the Applicant
asked her to introduce him to fAimportant peopleo, which she considered

inappropriate as all the experts were important in her view.

93. The Tribunal concludes that there is no evidence contradicting the conclusion
of the FRO that there was no sign of improvement in the Applicantis performance
before he went on sick leave. Most importantly, the Applicant did not demonstrate
any willingness to take the PIP seriously. He refused to sign both the first and the

second PIP and revealed a negligent attitude towards his FROGs attempts to book a
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97. As to the Respondentds claim that the Applicant was given an additional
opportunity to deliver on the PIP when he returned from sick leave, the Tribunal
notes that the Applicant was back in the office in October 2015 for completion of
the rebuttal process and there is no evidence that efforts were made to revive the
PIP. The documentary evidence shows that after the decision of 22 June 2015 not
to renew the Applicantis FTA was taken, the FRO did not make any effort to engage
with the Applicant and was merely waiting for the outcome of the rebuttal process.
In this connection, the FRO stated in an email of 29 August 2015: fiYour contract
extension is only to allow you to exhaust your entitlements and once they are
exhausted your contract will lapse. If you decide to pursue a rebuttal then the
rebuttal panel will make their findings in line with UN policieso, suggesting that
there was no longer hope that his contract would be extended otherwise then for

administrative purposes.
98. He also stated in a communication to the rebuttal panel on 3 December 2015:

| was asked about [the Applicant]és contractual status. As |
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