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Introduction 

1. By application filed on 17 April 2017, the Applicant, a former staff member 

of the United Nations Mission in Kosovo (“UNMIK”), challenges
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8. By facsimile dated 25 May 2016, the then Chief of Mission Support, UNMIK, 

sent a copy of the Applicant’s rebuttal panel report and e-PAS to the then Director, 

FPD/DFS, for onward transmission to the Office of Human Resources Management 

(“OHRM”). 

9. By letter dated 10 October 2016, the Applicant wrote to the Assistant 

Secretary-General for Human Resources Management (“ASG/OHRM”), 

requesting several information and documents. Among the requested documents 

was an official written decision on the outcome of the rebuttal panel, a copy of his 

amended e-PAS and the remedial action taken by UNMIK’s Human Resources or 

by OHRM with respect to his FRO, in light of the finding of the rebuttal panel that 

the operation and management of the security Section at UNMIK was such that it 

would constitute intimidation and harassment. 

10. On 7 November 2016, the then Director, FPD/DFS, responded to the 

Applicant’s email to the ASG/OHRM and provided him with a copy of his 

2013-2014 e-PAS and of the rebuttal panel’s report as well as some other 

documents that the Applicant had not requested. 

11. On 30 November 2016, the Applicant filed a request for management 

evaluation in connection with the matters set forth in para. 1 above. He received a 

reply on 17 January 2017, finding his request for management evaluation not 

receivable on the grounds that it was time-barred and that he had not identified a 

contestable administrative decision. 

12. By email of 24 March 2017, an Associate Investigator, Investigations 
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Parties’ submissions 

13. The Applicant’s principal contentions are: 

a. He was never informed of the outcome of the rebuttal panel; 

b. UNMIK’s Human Resources and Senior Management failed to follow 

established procedures and withheld the “Performance rebuttal panel 
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d. 
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18. The Tribunal recalls that the scope of its jurisdiction is clearly determined 

and limited by art. 2.1(a) of its Statute, which provides: 

1. The Dispute Tribunal shall be competent to hear and pass 

judgment on an application filed by an individual, as provided for in 

article 3, paragraph 1, of the present statute, against the 

Secretary-General as the Chief Administrative Officer of the 

United Nations: 

 (a) To appeal an administrative decision that is alleged 

to be in non-compliance with the terms of appointment or the 

contract of employment. 

19. Moreover, staff rule 11.2(a), on management evaluation, provides that: 

A staff member wishing to formally contest an administrative 

decision alleging non-compliance with his or her contract of 

employment or terms of appointment, including all pertinent 

regulations and rules pursuant to staff regulation 11.1(a) shall, as a 

first step, submit to the Secretary-General in writing a request for a 

management evaluation of the administrative decision. 

20. In the case at hand, the Applicant is contesting the time taken by UNMIK 

Administration to provide him with a copy of his rebuttal panel report and to place 

it in his OSF. 

21. The issue for determination is whether not providing him in a timely manner 

with a copy of the report constitutes an administrative decision within the meaning 

of the jurisdictional provisions of the UNDT Statute. 

22. What constitutes an administrative decision will depend on the nature of the 

decision, the legal framework under which the decision was made and the 

consequences of the decision on the staff member’s terms of appointment. 

23. The decision at stake is implicit from the Administration’s failure to act 

promptly. It is well settled that inactions or omissions by the Administration may 

be appealable decisions as long as they produce direct legal consequences on the 

concerned staff member’s terms of appointment (Tabari 2010-UNAT-030). 
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29. During the hearing, the CCPO, UNMIK, testified that sometime between 

13 and 20 August 2014, she orally informed the Applicant about the outcome of his 

rebuttal and the change in his performance rating. Additionally, she stated that she 

signed an interoffice memorandum, dated 25 August 2014, addressed to the 

Applicant informing him of the outcome of his rebuttal. However, she was unable 

to testify as to how and if the memorandum was transmitted to the Applicant 

because she did not have an email proving its transmission; neither did she have a 

copy of an acknowledgement receipt signed by the Applicant in support that it had 

been hand-delivered to him. 

30. The one person who was copied on the memorandum to the Applicant—the 

former Chief of Administrative Services, UNMIK—testified that he did not recall 

receiving a copy of the 25 August 2014 memorandum, but that the Chief, Mission 

Support, UNMIK, handled the issues related to the Applicant’s case. 

31. The Respondent could not produce any other witness to testify that the 

Applicant, as a matter of fact, was informed of the outcome of his rebuttal. In the 
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33. Accepting the conclusion that the Applicant only received a copy of his 

rebuttal panel’s report on 7 November 2016, after writing to the ASG/OHRM 

asking for the outcome, the Tribunal will now turn into the analysis of whether the 

period elapsed between the conclusion of the rebuttal and the official 

communication to the Applicant of the rebuttal outcome constitutes a breach of the 

Applicant’s due process rights. 

34. The Respondent argues that there is no legal provision that requires the 

Applicant to be provided with a copy of the rebuttal panel’s report and that the 

Administration complied with ST/AI/2010/5. 

35. The relevant provision of ST/AI/2010/5 states as follows: 

15.4 The rebuttal panel shall prepare, within 14 days after the 

review of the case, a brief report setting forth the reasons why the 

original rating should or should not be maintained. … The report of 

the rebuttal panel shall be placed in the staff member’s official status 

file as an attachment to the completed e-PAS or e-Performance 

document and communicated to OHRM or the field Personnel 

Division of the Department of Field Support, as appropriate. 

36. According to Section 5.3 of the Guidelines for Performance Rebuttal Panels, 

approved by the ASG/OHRM and published on 20 June 2012: 

5.3 The overall process from the receipt of the rebuttal statement 

of the staff member until the submission of the rebuttal panel report 

should normally not exceed six weeks. If after six weeks the panel 

has not completed its review, the Chairperson of the panel should 

send a communication to the responsible administrative entity, 

setting out the achievements of the panel so far, and the anticipated 

timeframe for finishing the process. 

37. The Tribunal is aware of the fact that these Guidelines do not constitute a 

legal framework nor they create rights for staff members. However, they are a 

useful interpretative tool allowing to withdraw inferences from the behaviour of 

UNMIK’s Administration. 

38. The Tribunal notes that ST/AI/2010/5 neither contains a provision regarding 

the timeline of when a rebuttal panel report and change in e-PAS rating are to be 

placed in a staff member’s OSF, nor a provision determining the notification to the 



�



� � ��������� 
���
���
����
����

� � ������������� 
���
����
����

 

Page 11 of 16 

44. On 19 August 2014, the rebuttal panel submitted its final report and 

recommendation to UNMIK Administration. However, no action was taken until 
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50. 
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54. The fundamental purpose of compensation is to place an aggrieved party in 

the position he or she would have been in but for the breach in contractual 

obligations (see Mmata 2010-UNAT-092 and Iannelli 2010-UNAT-093). In the 

case at hand, the breach consists in the undue delay to notify the rebuttal panel’s 

report to the Applicant. Furthermore, the Dispute Tribunal may award 

compensation for actual pecuniary or economic loss and non-pecuniary damage, 

which includes inter alia stress and anxiety. Finally, it must be recalled that the 

Applicant bears the burden of proof to support a claim for compensation. 

55. The Appeals Tribunal recently ruled on the threshold required to prove harm 
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to make them compatible” (see Judge Weinberg de Roca’s Partial Dissenting 

Opinion in Landgraf 2014-UNAT-471, para. 4). 

58. In Landgraf, the Appeals Tribunal ruled, by majority, that art. 9 of the UNDT 

Statute and arts. 17, 18 and 19 of the UNDT Rules of Procedure “are sufficiently 

comprehensive to give the UNDT the discretion to allow a party to the proceedings 

to give oral evidence as it deems necessary. If a party is permitted by the UNDT to 

give oral evidence, then that party becomes a witness in the case and must make the 

declaration prescribed in Article 17(3) of the UNDT Rules [of Procedure]”. 

59. It follows that applicants before the UNDT can give oral evidence under oath. 

It should then be left to the court to decide whether the testimony provided is 

credible, reliable and satisfactory to sufficiently discharge the burden of proof. 

Pecuniary damage 

60. For the Applicant to claim pecuniary damages arising from the undue delay 

in the notification of the rebuttal’s panel report, he must establish that he suffered 

actual economic harm as a result of it. The Applicant did not provide any evidence 

of such harm. He could have done so by producing, for example, evidence of posts 

to which he had applied to and for which he was not considered due to his above 

performance appraisal. 

61. Moreover, during cross-examination the Applicant stated that he had not 

applied for any positions because he knew he would not succeed because of the 

negative e-PAS. That does not constitute evidence of material harm. 

Non-pecuniary damages 

62. At the hearing, the Applicant testified and explained how the situation 

affected him. He affirmed that the former Chief of Mission Support, UNMIK, tried 

to persuade him, during a meeting in June 2014, to drop the rebuttal of his 

2013-2014 e-PAS, to put “everything behind” and accept an offer to work in another 

Peacekeeping mission in Libya. The Applicant refused to accept this because the 

“bad rating” would still be kept in his records. The Applicant also explained how 
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frustrated he was with how the Administration handled his request for rebuttal and 
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69. 


