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8. Emails on file show that relations between the Applicant and El.’s mother 
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12. On 21 November 2012, UNMIK informed the Applicant that the documents 

he had submitted could not be considered by the Organization to stay the salary 

deductions, and referred the Applicant to the letter of 7 August 2012, which 

specified the documents that could be taken into account to this end. 

13. On 4 December 2012, UNMIK informed the Applicant that El.’s mother, as 

a staff member with the United Nations Office for the Coordination of 
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25. By email of 25 November 2015, UNMIK, inter alia, informed the Applicant 

that any change in the deductions being made was subject to his appealing “the 

Court Order issued by the District Court of Almaty in Kazakhstan with respect to 

[his] daughter and [providing] a new order from that Court”. 

26. By submission dated 23 January 2016, completed on 1 February 2016, the 

Applicant requested management evaluation of the decision of 25 November 2015. 

In his request for management evaluation, the Applicant requested temporary 
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c. The Kazakh judicial system is ineffective and openly favours its citizens 

against foreigners. Although he has appealed the litigious order within the 

national jurisdiction, he has been so far unable to reach a positive settlement 
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d. 
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41. In his application, the Applicant described the decision at issue as follows: 

“[t]he deductions of 25% my salary (sic) as child support for only one of my child 

without enrolling the child as my beneficiary”. 

42. Having carefully reviewed the Applicant’s submissions and noting that the 

Applicant is self-represented and not a trained lawyer, the Tribunal is satisfied that 

the object of this application is sufficiently clear and two-folded: 

a. On the one hand, the Applicant challenges the deduction of 25% of his 

salary implementing the alimony order of the Kazakh court; 

b. On the other hand, he contests the Administration’s refusal to recognize 

his concerned daughter (El.) as his dependent for the purpose of the United 

Nations’ child dependency benefits. 

43. The Tribunal is of the view that both of the foregoing decisions are appealable 

administrative decisions according to the definition adopted by the Appeals 

Tribunal (Tabari 2010-UNAT-030, Schook 2010-UNAT- 013, Al Surkhi et al. 

2013-UNAT-304), endorsing that of the former United Nations Administrative 

Tribunal in Andronov No. 1157 (2003), to wit: 

It is acceptable by all administrative law systems, that an 

“administrative decision” is a unilateral decision taken by the 

administration in a precise individual case (individual administrative 

act), which produces direct legal consequences to the legal order. 

Thus, the administrative decision is distinguished from other 

administrative acts, such as those having regulatory power (which 

are usually referred to as rules or regulations), as well as from those 

not having direct legal consequences. Administrative decisions are, 

therefore, characterized by the fact that they are taken by the 

Administration, they are unilateral and of individual application, and 

they carry direct legal consequences. 

44. 
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45. With respect to the refusal to recognize child El. as the Applicant’s dependent 

for the purpose of the United Nations’ dependency benefits, the Tribunal notes that 

that decision was rescinded and that said child has been recognized as the 
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that, as far as his application is addressed against the decision of 

25 November 2015, the Applicant respected the statutory time limits and the 

application is receivable, ratione materiae and ratione temporis. 

51. However, any claim against the decision of 28 February 2013 is not 

receivable ratione temporis, due to the Applicant’s failure to file an application 

against that decision within the statutory time limits. 

Merits 

52. The Applicant requests the Tribunal to find that the decision taken by UNMIK 

and OHRM/UNMIK to deduct 25% from his salary to pay one of his children the 

monthly child support allowance—as per the judicial order from the Kazakh Court 

of 17 August 2005 (“the Kazakh court order”)—is illegal, and that other factors 

should be taken into account, and necessary adjustments be made. 

53. The Applicant argues that the child support deductions being taken out of his 

gross salary amount to 30% of his monthly gains. He also requests that all the 

deducted amounts be returned to him and that the Tribunal orders the UN to accept 

the enrolment of his daughter El. as his beneficiary. As noted above, the latter point 

is moot and will not be addressed by the Tribunal. 

54. With respect to the deductions made from the Applicant’s salary, the Tribunal 

notes that pursuant to staff rule 3.18(c)(iii), deductions from salary and other 

emoluments may be made for “indebtedness to third parties when any deduction for 
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44. Third, although a decision of a national court may be subject 

to criticism by both parties (and also by a third party), it must be 

obeyed if and to the extent that it is enforceable. Consequently, the 

parties should generally comply with an executable judicial 

decision; otherwise they would be taking justice into their own 

hands, which is not acceptable according to general principles based 

on the rule of law. 

Does the Organization have discretion in determining the amount to be garnished 

from the Applicant’s salary? 
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rule 3.18(c)(iii) (“may”)—as reflected in ST/SGB/1999/4—the Organization 

disposes of discretion in applying deductions/regarding the amount to be deducted 

on the basis of national court orders, pursuant to ST/SGB/1999/4. The Tribunal 

regrets that Counsel for the Respondent, in his submission pursuant to said order, 

merely stated—in one sentence—that the Organization had no discretion, without 

providing any rationale for his position. 

62. The Tribunal is of the view that the Respondent is confusing two issues: 

while, on the one hand, staff members are bound and should generally comply with 

final and executable national court orders (cf. Benamar; cf. also staff rule 1.2(b)), 

the United Nations enjoys judicial immunities. As such, while it cannot ignore 

national court decisions, these are not binding and enforceable vis-à-vis the 

Organization. In light of its judicial immunity, the United Nations disposes and has 

to properly exercise its discretion when it comes to the application of staff rule 

3.18(c)(iii). This is reflected by the use of the word “may” in staff rule 3.18(c)(iii), 

as mirrored in ST/SGB/1999/4. It is also reflected by the fact that such deduction 

requires the Secretary-General’s authorization, which implies that it is not an 

automatic action but provides the Secretary-General with the final decision making 

power in this respect. 

63. The Tribunal is mindful that sec. 2.3 of ST/SGB/1999/4 states that “[u]ntil 

such evidence is submitted, the Organization will honour the original court order” 

(emphasis added). In light of the foregoing, that provision cannot e
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64. Relevantly, the Appeals Tribunal held in Onogi Sheryda Elguindi 

2012-UNAT-189, that it was satisfied that the UNJSPF equitably exercised its 

discretion in determining the amount to be deducted from the benefits of the 

Pension Fund under art. 45 of its Regulations,1 to satisfy a legal obligation on 

alimonies evidenced by a national court order. In that case, the UNJSPF had applied 

its policy by which generally, any deduction under art. 45 of its Regulations shall 

not exceed 50% of the gross UNJSPF monthly benefit paid to the retiree. That 

limitation is applied by the UNJSPF even if and when the final and executable 

national court order(s) command(s) payment of alimonies to one or several spouses 

or children beyond the 50% of the participant’s gross monthly UNJSPF benefit. As 

held by the Appeals Tribunal, in making such a determination in the exercise of its 

discretion, the UNJSPF legitimately could and did take into account the needs of 

the Applicant, his (ex) spouse(s) and minor children (Onogi Sheryda Elguindi).  

65. The Tribunal notes that like staff rule 3.18(c)(iii), art. 45 of the Pension 

Fund’s Regulations uses the word “may”, as a reflection of the Fund’s discretion, 
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was made, either, to the Organization’s duty of care vis-à-vis the Applicant, or the 

needs of the other (minor) children of the Applicant. 

71. Such a course of action is consistent with the Organization’s view that it did 

not have and could not exercise any discretion. The Tribunal notes, however, that 

where the Organization enjoys discretion, it has to exercise it and, more 

importantly, it has to do so legally. The Organization’s failure to exercise its 

discretion and to take relevant considerations into account, including its duty of care 

vis-à-vis the Applicant must, in and of itself, lead to the illegality of the decision of 

25 November 2015. 

72. However, as mentioned above, the Tribunal cannot substitute its assessment 

to that of the Organization in the exercise of its discretion, and it will not easily 

engage in a review of such exercise, unless discretion was not used at all or its use 

was clearly unreasonable or failed to take relevant considerations into 

account (cf. for the test to be applied to discretionary decisions Sanwidi 

2010-UNAT-084). 

73. Without substituting itself to the Secretary-General, the Tribunal cannot but 
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Remedies 
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a. The application with respect to the decision not to enrol El. as the 

Applicant’s dependent child is moot; 

b. The decision of 25 November 2015 to deduct 25% from the Applicant’s 

salary as alimony in favour of El. from that moment onwards is rescinded; 

c. As a consequence, the Applicant has to be reimbursed the amounts 

deducted from his salary from 25 November 2015 onwards, minus the child 

allowance paid to the Applicant for El. as of that date; such reimbursement is 

subject to any deductions to be made from the Applicant’s salary after a new 

determination has been made by the Organization as to the amount to be 

deducted in light of the Kazakh court order, in a legal exercise of discretion, 

pursuant to staff rule 3.18(c)(iii); 

d. The amount to be reimbursed is to be paid within 60 days after the 

judgment becomes executable, during which period the US Prime Rate 

applicable as at that date shall apply. If the reimbursement is not made within 

the 60-day period, an additional five per cent shall be added to the US Prime 

Rate until the date of payment; and 

e. Any other pleas are rejected. 

(Signed) 

Judge Teresa Bravo 

Dated this 1st day of May 2018 

Entered in the Register on this 1st day of May 2018 

(Signed) 

René M. Vargas M., Registrar, Geneva 

 


