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Introduction

1. The Applicant a former staf member of the Organizatipriiled three
applications with the United Nations Disputebimal (the Tribunalin Nairobi

2. In his first application filed on 16 May 2015 (Case No.
UNDT/NBI/2015/058), the Applicant contedtaur decisios, namely

(@) the decasion of the UnderSecretaryGeneral for Field Support
(USG/DFS) to closehis complaint filed on 14 April 2013 under
ST/SGB/2008/5 (Prohibition of discrimination, harassment, including
sexual harassment, and abuse of authoagginstthe then Deputy Join
SpecialRepresentativeolitical (DJSR (P)of the African UniorUnited
NationsHybrid Operatiorin Darfur UNAMID );

(b)  the decision of the USG/DFS of 16 December 2014 not to provide
the Applicant with a copy of the investigation report into his
ST/SGB/2008& complaintagainst the DJSR (P)

(c) the decision of the Office of Human Resources Management
(OHRM) to proceed with the disciplinary case against the Applicant that

resulted in his separation; and

(d)  the decision to treat the case of physical assault byAppéicant
against another staff membbfr. A who was at the time thelead of
Office of the Joint Special Representative (HoO/JSR)UNAMID

separately from his complaint under ST/SGB/2008/5.

3. In another application filed on 8 June 2015 (Case no.
UNDT/NBI/2015/062), the Applicant contests the d&mn to abolistihe R5 pog
of Humanitarian Affairs Officer in UNAMIDeffective 1 April 2015.

4. In his third application filed on 16 July 2015 (Case no.
UNDT/NBI/2015/078), the Applicant contests the decision of theddd
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Secretary
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family visit leave request. The phone conversation was not friemdlyeach of
themclaimed that the other used abusive and threatening landuage

20.  Shorty after the phone call, Mr. A sent the Applicant an emadyingthe

DJSR (P)and the JSR, noting the telephone call aatirg, inter alia, “that the
language used during [the] call... [was]acceptable and [the Applicant’s] threats
[were] unwelcomé. Mr. A explained that, in his capacity aso®&JSR he
reviewed documents that were submitted to the JSR in order “to ensure that the
JSR [did] not sign wrong and incomplete documents or thogdidijenot need

to.” Mr. A stated that, in this capacity, he had the Applicant’s request sent back to
him for submission tthe DJSR (P)as his first reporting officer.

21. Barely one hour after the email was saitapproximatelyl8:3thrs, the
Applicant wasinvolved in aphysical incident with Mr. A. According to the
investigation report,While Mr. A wastalking to a colleague.. at the UNAMID
MHQ Buildings, the Applicant... came out of the main gate and approached
them. The Applicant was angry and asked MrtoAgive him his papers (family
leave request). Mr. A responded that he did not have thieenApplicant became
angrier and started shouting at Mr. A to give him his papers .. AMnsisted

saying that he did not have the family leave retjues

22. The invesigation report statethat the incident escalated when the
Applicant “used both hands to hold Mr. A. He then grabbed Ms. upper left

arm with his right hand and pushed him towards block 1. The Applicant became
more aggressive; using his left hand t@msgle Mr. As neck while punching Mr.

A’s face with his right hand. Mr. A did not resist and did not fight back”

23.  Shortly after the incident, Mr. A sought medical attention at the 210.00.0 1.F.01.F.01
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(erythematous superficial impression mark) on the right side of the neck ... and
two on the left sidefahe neck ...” He also had “one haematoma with superficial

abrasion at the middle third of the inner aspect of his left arm ...”

24.  On 26 April 2013,Mr. A. officially reported tothe UNAMID Special

Investigations Unit (SIU)hat hewas
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humanitarian assistance and the safety and security of humanitarian personnel.
The Security Council requested UNAMID to focus and streamline its activities to

achieve progress on its strategic priortties

29. By memorandum dated7 April 2014, the Department of Field Support
(DFES) referred the SIU investigati report to OHRMor disciplinary actionln

the rderral memorandum, DFS noted the Applicant’s harassment complaint
againstthe DJSR (P)and stated that it was of the view that twe imatters were

not related and that each complaint should be addressed separately.

30. Following several communications with the Applicant, May 2014
OHRM decided to wait to proceed with the 17 April 2014 referral uhsl
conclusion of arinvestigationinto the Applicant’'s complaint againgte DJSR
(P). On 18 June 2014, a fafihding panel was establishdd investigate the
Applicant’'scomplaintagainsthe DJSRP).

31. In August 2014, a team from Headquarters (UNHQ) visited UNAMID to
review its substante sections. In its report dated 8 October 2014, the UNHQ
team recommendediter alia, the establishment of the Protection of Civilians
Section (POC SectionThe UNHQ team also recommended that the POC Section
be headed by a-I officer to maintain the lgh-level advisory role othis Section
within the Mission and to be at a sufficidgtsenior level to interact with the UN
Country Tean(UNCT). It further recommended the abolition of thebRpost (the
Applicant’s post.

32. As from 12 September 2014, the@licant was temporarily assigned to
the R5 position of Senior Humanitarian Officer with OCHA in Geneva.

33.  On 3 November 2014, the Secret&@gneral's proposed budget for
UNAMID for 2014-2015 was publishedThe Secretargseneral proposed to

abolish the Humaitarian and Recovery Assistance Liais@#RAL) Unit and
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allegationsagainst himwithin two weeks of receiving this memorandum. This
deadline was later extendexi30 March 2015.

44. By several communications to OHRMthe Applicant repeatedly stated
that there was a “link” between his complaint agaitts DJSR P) and the
allegations of misconduct against him and requested that OHRM reuvisit its
decision to proceed with the disciplinary case against him. In reply to the
Applicant’s requests, OHRMoted that while the factual background of the two
matters may oveap, each matter needed to be considered on its own merits and
reiterated its position that the Applican€emplaint againsthe DJSR(P) was a
separatenatter from the disciplinary proceagainsthe Applicant.

45.  The Applicant did not subm#ny commentsregardingthe 18 February
2015memorandum in whichllegations of miscondugtere made against him

46. On 23 March 2015, the Applicant regsted management evaluation of,
inter alia, the deci®in to abolish his post {F Humanitarian Affairs Officer)
effective 1 April 2015.

47. On 30 March 2015, th&dSG/DM replied to the Applicant’s request for
management evaluatioaf 12 January 2015The MEU consideredthat the
Applicant’s request was limited to contesting the decision “not to provide [him]
with a copy of the pzel report”. The MEU further noted that “the decision by the
USG/DFS to close the [Applicant’s] case was outside the scope of [his] request
and thus outside the scope of the MEU'’s revieWie contested decision was

upheld

48. By letter dated 28 April 2015he USG/DM replied to the Applicant’s
request for management evaluation datedMe8ch 2015. In his reply, the
USGDM was of the viewthat the abolition of the Applicant’s post did not
constitute a reviewable administrative decision and that the AppBaatfuest in
that respect was therefore not receivable.

15 Email exchanges between the Applicant and OHRM and between OHRM and the Applicant's
counsel during the period from 4 to 12 March 2015.
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49. On 16 May 2015, the Applicant filed an application contesting four
adminstrative decisions asnumeratedh pargraph2 above. The gyication was
registerecasCase no. UNDT/NBI/2015/058.

50. By lette dated 26 May 2015, the Applicant was informed of the decision

of the USG/DM, on behalf of the Secreta@General,to impose on himthe

disciplinary measure of separation from service with compensation in lieu of

notice and with termination indemnityhedisciplinary measure was imposed on

the Applicant for having physically assaulted Mr, the then HoO/JSR,

UNAMID. 83.36 630.72 Tm [((e)3()-430(t BT /F112.0p0.0rg Q q BT /F112.0Tf O.
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service with compensation in lieu of notice and with termination indemnity. The
application was registereasCase no. UNDT/NBI/2015/078.

57. On 6 August 2015the Respondent filed his reply toethapplication
registered under&e no. UNDT/NBI/2015/078.

Preliminary issues

58. Two requests to produce documents were made variously on behalf of the
Applicant on 9 October 2015 and 31 December 20h&. request of 9 October
2015 was for ten documents while that of 31 December 20d&Hfar seven
documentsThe Tribunal prused the said requests and refused to make the orders
as requestedecause the requests were irrelevant to the consolidated case,

confused vague ambiguousand generally vexatious

59.  Production ofdocuments is governed by at8 of the Tribunal's Rudsof
Procedure which providess follows:

2.
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who is ordered to produce to detemne what is to be produced. The request must
also not be sbroad as to render their production valuel@$g request must be
bothreasonable and logical.

62. Inits perusal of the motions for production of documéied on behalf of

the Applicant on 9 ©ober 2015it was clear to the Tribunal théte requesto
produceUNAMID SIU preliminary investigation report of 28 April 201&as
compliedwith by the Respondeats records show that the Applicant had access to
the said report and had actually filedas part ohis records before the Tribunal

and had referred to it in closing submissions

63. Also, requested for is a code cable whose date is unknown by which a
decisionis alleged to have bee&onveyed tdNew York. Anotherconfused request

for a memorandu between the Chiedsf UNAMID/CDU and the JSR about the
Applicant’s complaint against the DJSR (P) was madme of the three cases
making up the Aplicant’s consolidated application is baseditoese documents
thereforeeven if producedheyare not rievant to the consolidated case.

64. Other documents requested includemorandum of 17 April 2014 from

the ASG/DFS tothe ASG/OHRM all communications between the DFS and
OIOS and between Mr. A and OlGfd/or DFSelating to the Applicant’s case

Also soughtwere all communications, minutaada fact-finding report in respect

of the panel that imstigated the Applicant'somplaintagainst the JSR and the
minutes and recording of a videoconference whose date is unknown concerning a
complaint against Mr. A bthe Applicant.Not only are the documengsught not
properly specified, confused and unwieldy, tlaeg irrelevant to the Applicant’s
consolidatedtase.

65. The Applicant also requested that the authority by whiehUSGDFS
initiated the investigation intmisconduct allegations against him be produced. It
must be noted that if the Applicant’s case is thatuaauthorizedofficial had
exercised authority concernirigm; it is properlya matter of law for which he

could make relevant argumengnd submissiosito the Tribunal. It is vexatious
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against the Applicant. Mr. A washe DJSR (P “major accomplice” in
perpetrating the abuse of authority and harassment against the Applicant.

73. ST/SGB/2008/5 and ST/AI/371/Amend(Revied disciplinary measures

and proceduresyere not properly applied and their
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in his separatioifthe third appeal claim). This mattarosetwo monthsafter the
Applicant had submitted his request for mamaget evaluation in January 2015

78. The Applicant was informed othe decision to treat the Applicant’s
complaint againsthe DJSR (P)separately from Mr. A’s complaint against the
Applicant (the faurth appeal &@im) on 10 January 2014No request for
management evaluation of this alleged decision was submitted by the Applicant
within the applicable time limitThe request for management evaluation dated 12

January 2015 was filed almost a year after this decigdrbeen made.

79. The appeal of the third and fourth appeal claims are also not receivable
becausehey do not constitute administrative decisitwt were steps in a larger
process namely, the decision to impose a disciplinary measure, and should,

therefore be dismissed.

80. In thelight of the Respondent’s submissiortkie only decision that was

the subject of a request for management evaluation in accordance with the
applicable Staff Rules is th#ecision not to provide the Applicant with a copy of
the invesigation reporithe second appeal claim)

Considerations

81. Itis pertinent at this juncture to examine thatter of thereceivability of
the four claims brought by the Applicant in case no. UNDT/NBI/2015/058.

82.
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83. In relation to the requirement of a timely request for management
evaluation,the Tribunalis mindful of the provisions o$taff rule 11.2, which

provides as follows:

(a) A staff member wishing to formally contest an administrative
decision alleging nocwompliance with his or her contract of
employment or terms of appointment, irdilng all pertinent
regulations and rules pursuant to staff regulation 11.klaj)l, as

a first step, submit to the Secret&®gneral in writing a request
for a management evaluation of the administrative decision
(emphasis added)
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urged on the Tribunal thahree out of the four decisisrwhich the Applicant
purports to challenge in that application were not submitted for management
evaluation as required by the prowiss ofarticles 81(c) and (i) of the Tribunal’s
Statute.

87. On a close inspection of the evidenttee Tribunal findsnothing on the
records to show that the Applicant ever sought management evaluation of the
decision of the USG/DFS to close his complaimder ST/SGB/2008/5 for
harassment and abuse of authoagainst thehen DIJSR (P)of UNAMID. His

failure to seek a management review of that decision renders an application based
upon it incompetent and cannot be entertained by the Tribunal.

88. With regards @ OHRMs decision to subject theApplicant to a
disciplinary process which led to his separation following imeestigated
complaint against him;while there is no record of recourse to management
evaluation on the part of the Applicarihe Tribunal doesot agree with the
Regpondent that a decision gbarta disciplinary procesagainst a staff member

cannot be the subject of a management evaluation.

89. It is the view of the Tribunal that in appropriate cases, such as where no
investigation was conductethe Respondent’s decision to start a disciplinary
process can be the subject of a management review. In this case however, the
Applicant’s requestif any,was broughalmost a

Pagel9 of 35






Case NOUNDT/NBI/2015/05¢
UNDT/NBI/2015/062

UNDT/NBI/2015/078
Judgment NoUNDT/2018/045

Considerations

95. It is not disputed that the Respondemide available to the Applicant a
summary of theutcome ofinvestigatios regarding his complaint of harassment
against the DJSR (R} provided fom Section 5.18) of ST/SGB/2008/5.

96. The Appeals Tribunal held ilvanov 2015UNAT-519 that “[s]ection
5.18(a) of ST/SGB/2008/5 clearly provides that if the findings of the report
concluded that noprohibited conduct took place the case is closed. The
responsible official is duty bound in such a casentorm the alleged offender
and the aggrieved individualf the outcome by giving them a summary of the
findings and conclusions of the investigatioBuch a summary was provided to

the Applicant.

97. Inlvanov2015UNAT-519 the Appeals Tribunal also found that otlce
investigation is closed there must‘@xceptional circumstancé4o communicate
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between the Applicant and the alleged victim of assault Mr. A. The argument was
regardingsome leave requesssibmited by the Applicanto the JSR'’s officdor
approval. Shortly afterwarddyir. A sent an email aexactly 557pm to the
Applicant which he alsaopied to the JSR artle DJSR (P)

115. Inthat email, Mr. A complained about the language used by the Applicant
which he felt was unprofessionahd threats made by hirhle also pointed out
that the proper procedure was for the Applicant’s leave request $ert to his

first reporting officer thé&JSR (P)and notdirectlyto the JSR.

116. The evidence shows that less than 45 minutes after that email was sent, at
about 630-6:35pm,the Applicant and Mr. Ameton the walk path leading up to

one of the parking Istinthe UNAMID office premisesWhat happened between
them when they met on the walk path that evening will determine the success or
failure of this application.

117. Miss Karanu, dJNAMID staff member who witnessed the incidémat
followed gave a statemetd investigators. She stated that she was talking with
Mr. A on the said walk pativhen the Applicant approached them and angrily
demanded the return of his leave pagers1 Mr. A. He pointed at his watch and
insisted he wanted the papers “nobtit Mr. A respoed thathe did not have
them.

118. Whenthe witnessrealized that the encounter was not a friendly one, she
stated that shexcused herself anstarted to leaveAs she walked away, she
turned to watch what was happening between the m®a She obserwk the
Applicant pushingMr. A, who did not resisttowards the direction oblock 1
whereMr. A’s office was locatedvhile continuing to demand the return of his
leave applicationThe Applicant then heléir. A on the neck and arm and she
shouted tdhe par asking what was going on whiMr. A shouted to the security
guards in the building for help.

119. Her witness statement was materially corroborated by that of Mr. Khalifa,
a UNAMID security guardvho was
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investigators in his statemerthat he saw the Applicant pushing Mr. A in the
direction of block 1 while demanding the return of his papers. Hestdsed that
he saw the Applicant punch Mr. A causing his eyeglasses to fall and break and

that Mr. A. who did not o
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124. Mr. Ezekiel made a statement to the investigators. He stated that he came
to the scenenly after the incident upon receiving a phone call that two staff
members were fighting. When he got there, he saw the Applicant, Mr. A, the
security officer Mr. Khalifa ath Ms. Karanu. The Applicant complained to him
that Mr. A had refused to return his leave papers while Mr. A in turn complained
that the Applicant tried to strangle him.

125. Although he did notwitness the incident, he saw two red marks on Mr.
A’s neck. He wadold by Mr. Khalifa that heand Ms. Karanuwitnessed the
incident He then took Mr. A to the UNAMID medical clinic where he was

examined and a medical report issued.

126. Mr. A, the alleged victim othe assault, testified thain the day of the
incident,while he chatted with Ms. Karanu whom he met on the walk tbeaith

evening he saw the Applicant come out from the door of Block 1 and walk
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129. He testified further that Mr. Khalifa, a security officer at the entrance of
Block 1, ran towards them and took the Applicant’s lsaoff his neck. The
witness said he had blood on his face #nadother security officers also carte

the sceneand asked him to sit down and breathenofhersecurity officer Mr.

Ezekiel
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confrontation took place still at the scesg/en minutes lateiWhat or whom was

he waiting for?

135. In closing submissions, the Applicant’'s new coursdbmittedthat the
language used in their witness statements by three eye witnesses “suspiciously
coincide, in some parts wordy word.” He submitted further that pictures
tendered of Mr. A’s injuries were unclear and that evidence was not provided as
to who took tle pictures or when and where they were taken.

136. He also submitted that the provisions of ST/AI/371 Amend.1 and those of
ST/SGB/2008/5 were not properly followed. Higsnfusedargument was that the
JSR/UNAMID who was the responsible officer to undertake tivestigation into

the case of assawdpainst the Applicangéent the investigation report to DFS and
that that office only sent the said report to the ASG/OHRM one year later.
According to counsel, this was a procedural error sufficient to exculpateeinis cl

137. Also in his closing submissions, tAgplicant’s new ounsel argued that

Mr. A’s written statement which was tendered before the Tribunal was not a
written statement and its contents did not correspodrt@\'s testimony during

the hearing on 17 Beuary 2016. Counsel could however not explain how he

arrived at those conclusions.

138. The Applicant’'snew counsel submitted also that the Applicant’s former
counsel presenteithe Applicant’scase poorlyand shoddilyand did not impress

on the Applicant tat not answering to the allegations of misconduct sent to him
by OHRM on 18 February 2015 would damage his case.

139. It is unfortunate to arguthat a senior international staff member any

staff memberfor that matterwould need legal advice as his reponsibility to
answer to allegations of miscondwagainst him which werpresented to him by

the office of the ASG/OHRM. The outlandish submissions by the Applicant’s new
counsel which clearly amount to clutching at straws in this case are as unhelpful
to the Applicant’s case as they are to the Tribunal.
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140. The Tribunal findghatit has beenclearly established than the evening
of 24 April 2013 at UNAMID premises:

(@) The Applicant had argued on the phone with Mr. A over the proper
channels fothe submission of his leave requests.

(b)  Thereafter, Mr. A sent the Applicant an email complaining about
his language and threats during flagd telephone conversatidde copied
the JSR and DJSR (P) on that email.

(c) Less than an hour after the email was séwet,Applicant saw Mr.
A. chatting to Ms. Karanu outsidelock 1 on the common walk path
leading to the different office block3he ApplicantapproachedVr. A
angrily, and shouted at hindemanding that hproduce his leave request
papers and then proceéd® push him in the direction @lock 1 which
housedhe JSR’s offices

(d) The Applicant also punched Mr. A whiishing him and at some
point, grabbed his left arm and his neck and tried to strangle him.

(e) Mr. A did not fight back but rather shouted folghdn the process
of the assault by the Applicant, Mr. A’'s eye glasses fell and broke and he

was rescued from the Applicant’s grip by a security officer, Mr. Khalifa.

)] The eye witnesses at the scene of the incident were a staff member
Ms. Karanu and a segty officer Mr. Khalifa Although arother staff
member Ms Reddy gave a corroborative witness statement to

investigators, the Tribunal has not taken the said statement into account.

(90 A medical examinatiorof Mr. A that eveningat the UNAMID
clinic showedthat there were three finger marks on the neck of Mr. A and
a hematoma with superficial abrasion on the inside of his left arm.

(h)  The medical officerconcluced that Mr. A was the victim of a

physical assatitesulting in soft tissue injury.
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Conclusion

141. There is clear, consistent, corroborated and convincing evidencerthat
the day of the incident, th&pplicant accosted Mr. A on @ammonwalk path in
UNAMID premises and whileshouting at him and threatening hirorcibly
pusked him n the direction of Blockl. The Applicantthenpunched Mr. A and
caused his eye glasses fadl and break while also grabbing his left arm and
holding him down by theweck in an effort to strangle hirfMr. A did not fight
back but instad cried out for help.

142. The Tribunal finds théApplicant’s claim that Mr. A blocked m as he

tried to get to his car that evening and first pushed him to be false and untrue and
calculated to mislead. Hidenials ofphysical assault against Mr. Are also
entirely false.

143. In the evening of 24 April 2013, the Applicant both verbally and
physically assaulted Mr. A on UNAMID premiseBy engaging in the said
conduct, the Applicantviolated staff regulation 1.2(a)which enjoirs staff
members to respect the piiples of the Wiited Nations Charter fundamental

human rights anthe humardignity of persons.

144. The Applicant also violated the provisionssff regulation 1.2(f) which
requires staff members to conduct themselves at all times in a manner befitting
ther status as international civil servants the same vein, he violatethff rule

1.2(f) which prohibits abuse in any forat the workplace or in connection with

work.

145. The Applicant’s claims that he was the victim of abuse of authority by the
DJSR(P) and that Mr. A had provoked him by removing the leave papers he
submitted for the JSR’s approvale but lameexcuses for the disreputaldad
criminal conduct of physicallyand viciouslyassaulting another staff member
within the Uhited Nationsworkplace.
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146. The Tribunal finds that the disciplinary measure of separation from service

with compensation in lieu of notice and with termination indemnity imposed on

the Applicant is fair and appropriate.

Issue 3. Case No. UNDT/NBI/2015/062: Is the abidin of the P-5 post of
Humanitarian Affairs Officer in UNAMID, encumbered by the Applicant,

receivable? If receivable, is there merit int?

Applicant’s submissions

The Applicant’s case on this score is as follows:

(&8 The Applicant does not contest the content of theneral
Assembly’s resolution but the decision made by management whereby
his post was identified for abolition. This managerial decision was

influenced by improper motives and is unlawful.

(b)  The decision that led to the identification of the Applicant’stpo
for abolition had direct legal consequences for the Applicant, such as the
disruption of his assignment with OCHA.

(c) The fact that the Applicant was later separated from service as a
result of the imposition of a disciplinary measure has no bearing on the

matter.

(d) The abolition of the Applicant’'s post is unlawful. The Rules
require that vacant poste abolished before posts encumbered by staff

members on continuing appointments.

(e) The Applicant rather than his post was targeted. There was no
justification fa the abolition of the Applicant’s post.

(H  There was a link between the abolition of the Applicant’s post and

the disciplinary process that led to his separation from service.
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Respondent’s submissions

148.

For his part, the Respondent submits as follows:

(@) The Applicant does not contest an administrative decision. The
General Assembly decision to abolish the Applicant’s post does not
constitute an administrative decision under staff rule 11.4(g)(i) and art
2.1(a) of the UNDT Statute. The Applicant has not idéfied any
administrative decision taken as a consequence of the General Assembly’s
decision to abolish his post. A possible future decision to terminate the

Applicant’s appointment does not amount to an administrative decision.

(b)  The application is moot flwwing the Applicant’s separation from
service effective 2 June 2015, as a result of the imposition of the
disciplinary measure of separation with compensation in lieu of notice and

with termination indemnity.

(c) On the merits, the Respondent denies the idapl's allegations

that the contested decision is unlawful. The Staff Regulations and Rules do
not require the General Assembly to first abolish unencumbered posts
before posts that are encumbered. The Applicant’s claim that he was
targeted through the alition of his post and that there is a link between
the abolition of his post and the disciplinary process that led to his

separation from service have no merit.

Considerations

149.

The abolition of post complained of by the Applicant is a decision of the

Gereral Assembly and does not constitute an administrative decision capable of

being challenged before this Tribun#éih this respect, the UNAT has held in

Ovcharenkoet al. 2015UNAT-530 that the Secretary General has to comply

with General Assembly decisie”. As stipulated irart.
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Entered in the Register on tI2§" day ofMarch 2018

(Signed)
Abena KwakyeBerko, Registrar, Nairobi
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