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Introduction

1. By application submitted via email on 1 February 2016 and completed on
15 February 2016, the Applicant, a staff member of the United Nations High
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7. By email of the same date, the Applicant requested to be provided with the

specific criteria against which he was assessed and which he did not meet.

8. By email of 6 November 2014, the Promotions Secretariat reiterated and
elaborated the explanations regarding the methodology followed by the Panel
members during the second round of review, including the absence of minutes for

that round.

9. By email of 13 November 2014, the Applicant insisted on being provided
with minutes of deliberations of his case, asserting that other candidates had

received the same.

10. By email of 18 November 2014, the Promotions Secretariat provided further
information to the Applicant regarding the absence of minutes for the second round
and a clarification that those staff members who received minutes had advanced to

the third round, during which the Panel members assessed the remaining candidates
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15. By email of 12 December 2014, the Applicant replied referring to the series
of emails described in paras. 5 to 12 above and claimed that fithe last information
which is also documentation € is dated 26 November 20140 and that the recourse
was therefore submitted within the prescribed time limit. The Applicant did not

receive any response to this email.

16. The Panel met from 19 through 23 January 2015 to consider recourse
applications submitted by staff members in accordance with sec. 5.13 of the
Promotions Policy. According to the minutes of the Panel meeting, applications
received after the deadlines set forth in the Promotions Policy were not presented

to the Panel.

17. By an all-staff message of 3 March 2015, the High Commissioner announced

his decisions on promotions following the Recourse Session.

18. On 1 May 2015, the Applicant submitted a request for management

evaluation of the decision not to promote him to the P-5 level.

19. By email of 1 June 2015, the Office of the Deputy High Commissioner
informed the Applicant that his request for management evaluation, received on
1 May 2015, was still under consideration. The message clarified that it was
fiwithout prejudice to [the Applicantis] right to file an appeal with the United
Nations Dispute Tribunal (UNDT), and drew the Applicantés attention fito the time
limits for such filing in accordance with Article 8 of the UNDT Statute [€] and
Staff Rule 11.4(a)o.

20. According to the Respondentds submissions, the Applicant was informed on
27 August 2015 that he would not receive a response to his request for management
evaluation before the deadline to submit an application before the Tribunal expired
on 29 August 2015. He was also informed that the new Deputy High Commissioner

in principle wished to respond to all pending requests for manage
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for management evaluation. The Applicant confirmed that he did not wish to pursue

an application at this stage and agreed to the suggestion.

21. On 28 August 2015, the Applicant and the Organization entered into

mediation under the auspices of the UNHCR Ombudsman.

22. By memorandum of 26 October 2015, transmitted by email to the Applicant
on 30 October 2015, the Deputy High Commissioner responded to the Applicantis
request for management evaluation. The Deputy High Commissionerds response
referred to the mediation under the auspices of the UNHCR Ombudsman and stated
that A[i]t is [the Deputy High Commissioner]és understanding that, in accordance
to standing jurisprudence, the decision on management evaluation resets [the
Applicantés] deadline to file an application with the UNDTO0. The Deputy High
Commissioner found that the request was time-barred and, therefore, not receivable,
but nevertheless examined it on the merits fion an exceptional basis and as a matter

of administrative discretiono, and upheld the contested decision.

23. On 1 February 2016, the Applicant submitted an incomplete application to
the Tribunal, which was completed on 15 February 2016.

Partiesd submissions
24. The Applicantds principal contentions are:

a.  The recourse application, submitted on 28 November 2014, was timely
as the four-week deadline started to run from 26 November 2014, when the
Applicantis exchanges of emails with the Promotions Secretariat to obtain the
necessary documentation for filing his application were concluded. The
Administration was required to address his recourse application and it created
confusion in not responding to his email of 12 December 2014 explaining

why the application was timely;

Page 5 of 12






At Ny O\ #3 o6 403
Ll]d éncn,\"o 193 \‘{;/ .1./.

d. The Deputy High Commissioner did not waive UNHCRGs right to
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first step, submit to the Secretary-General in writing a request for a
management evaluation of the administrative decision.

P

e

(c) A request for a management evaluation shall not be receivable
by the Secretary-General unless it is sent within 60 calendar days
from the date on which the staff member received notification of the
administrative decision to be contested. This deadline may be
extended by the Secretary-General pending efforts for informal
resolution conducted by the Office of the Ombudsman, under
conditions specified by the Secretary-General.

29. Inturn, an application before the Dispute Tribunal is receivable if, inter alia,
the applicant has previously submitted the contested administrative decision for
management evaluation, and the application is filed fifw]ithin 90 calendar days of
the applicantds receipt of the response by management to his or her submissiono
(art. 8(1)(d)(i)(a) of the Tribunalds Statute).

30. Both the Appeals Tribunal and the Dispute Tribunal have stressed the
importance of compliance with mandatory statutory deadlines (see, e.g., Mezoui
2010-UNAT-043, Ibrahim 2010-UNAT-069, Christensen 2012-UNAT-218,
Odito-Benito UNDT/2011/019, Larkin UNDT/2011/028).

31. It is also established that art. 8(3) of the Tribunalds Statute prevents the
Tribunal from extending the deadline for filing a request for management
evaluation with the Secretary-General (see, e.g.,, Costa 2010-UNAT-036,
Samardzic 2010-UNAT-072, Trajanovska 2010-UNAT-074, Adjini et al. 2011-
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his 17 October 2014 memorandum, his initial decision on promotions, or on 3
March 2015, when the High Commissioner announced, through his 2 March 2015

memorandum, his decision on promotions upon recourse.

33. As this tribunal previously held in Khan UNDT/2016/005, the right to seek
recourse against non-promotion decisions provided for in the Promotions Policy is
not mandatory, but optional. Consequently, UNHCR staff members may either
challenge immediately a decision on non-promotion through a request for
management evaluation, or first submit a recourse application, within four weeks,
in which case the deadline to file a request for management evaluation starts from
the decision on recourse. If no recourse is sought within the four-week time period,
the staff member is deemed to have waived his or her right to seek recourse, and
the initial decision on promotion, which becomes final, can only be contested

through a request for management evaluation.

34. In the present case, the Applicant received fithe documentation submitted to,
and considered by, the [&] Panelo, namely his fact sheet, on 29 October 2014, at
which time the deadline to submit an application for recourse started to run pursuant
to sec. 5.13.2 of the Promotions Policy. This deadline was explicitly mentioned to
the Applicant in the email sent by the Promotions Secretariat on 29 October 2014.
The fact that the Applicant subsequently sought to receive additional information
and documentation as to how his candidacy was considered and questioned the fact
that the Panel may have had additional documentation in its possession did not reset
the clock or suspend the deadline to submit his recourse application. The Applicant
submitted his recourse application on 28 November 2014, which is two days after
the four-week deadline set out in sec. 5.13.2 of the Promotions Policy. By that time,
his right to seek recourse had elapsed. Consequently, the Applicantis application

for recourse was not considered by the Panel.

35. In view of the circumstances recalled above, the Tribunal finds that the

contested decision in the present case is the High Commissionerds decision of
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shall not be interpreted as a waiver either. In the context, it clearly meant that the
Applicant was not bound by the time limit set forth in art. 8(1)(d)(i)(b) of the
Tribunalds Statute, which provides that the deadline to submit an application before
the Tribunal starts to run from the expiry of the response period for the management

evaluation if no response to the request was provided.

39. Therefore, the application before the Tribunal is irreceivable, ratione
materiae (Egglesfield 2014-UNAT-402).

40. In any event, the application is also irreceivable ratione temporis as it was
filed four days after the expiry of the 90-day statutory deadline set forth in
art. 8(1)(d)(i)(a) of the Tribunalbs Statute.

41. The Applicant was notified of the decision on his request for management
evaluation on 30 October 2015. In this respect, the Tribunal finds that the sending
of a scanned copy of the decision is sufficient to satisfy the requirement of
art. 8(1)(d)(i)(a) of the Tribunalés Statute and to trigger the deadline to submit an
application before the Tribunal. The fact that an original was later given to the

Applicant does not reset the clock.

42. The Applicant filed his application before the Tribunal on 1 February 2016,
that is four days after the applicable deadline which expired on 28 January 2016. In
this connection, the Applicant alleges that he attempted to submit an application on
30 January 2016 but due to difficulties with his internet connection which could not
be resolved during the weekend, he was unsuccessful. The Tribunal notes that on
30 January 2016, the deadline for the Applicant to submit an application with the
Tribunal had already elapsed. Furthermore, the Applicant did not adduce any
evidence of his attempt to file an application on 30 January 2016 and the Tribunal
has no record of such. The first communication with the Geneva Registry was made

on 1 February 2016 and did not mention any previous attempt to file an application.
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Conclusion

43. In view of the foregoing, the Tribunal REJECTS the application.

(Signed)
Judge Rowan Downing

Dated this 30" day of January 2018

Entered in the Register on this 30" day of January 2018
(Signed)

Ren® M. Vargas M., Registrar, Geneva

Page 12 of 12



