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Introduction 

1. On 26 September 2016, the Applicant, a national of Bangladesh and a former 

staff member appointed as an Associate Social Affairs Officer at the P-2 level in the 

'HSDUWPHQW� RI� (FRQRPLF� DQG� 6RFLDO� $IIDLUV� �³'(6$´�� LQ� 1HZ� <RUN�� ILOHG� DQ�

application contesting the rejection of [his] formal complaint of harassment and abuse 

of authority against his First Reporting OIILFHU��³)52´��DQG�Second Reporting Officer 

�³652´� taken by the Under-Secretary-*HQHUDO�RI�'(6$��³86*�'(6$´�. 

2. The Applicant requests as remedies the rescission of the contested decision and 

compensation in the amount of two years¶ net base salary pay for consequential and 

moral damages. 

3. The Respondent contends that the application 
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13. On 6 December 2013, the Applicant acknowledged the 

evaluation for the 2012-2013 cycle in Inspira. That same day, the 

Applicant submitted a rebuttal statement with respect to his rating for 

the 2012-2013 cycle. 

14. On 16 December 2013, the Applicant and his FRO finalized his 

workplan for the 2013-2014 cycle, and the Applicant inserted it in 

Inspira. 

15. The parties agree that on 31 December 2013, the FRO met the 

$SSOLFDQW�³WR�FDUU\�RXW� WKH�PLGSRLQW� UHYLHZ�IRU� WKH�����-2014 cycle 

and to finalize the performance improvement plan [³PIP´]´� �WKH�

midpoint review was not recorded in Inspira until later, on 4 April 

2014). That same day, the FRO sent a [PIP] to the Applicant by email, 

copying the SRO, and stating: 

Following the meeting we held at 12pm today to discuss 

the development of your [PIP], I am attaching the version 

that we reviewed today. It is our understanding from the 

meeting that you do not agree to a [PIP] on these areas 

of your work. We look forward to your response in order 

to move forward. 

The attachment was not submitted to the Tribunal as evidence. 

16. On 2 January 2014, the Applicant sent an email to his FRO, 

copying his SRO, and outlining his objections to the [PIP], including 

the fact that his FRO had not yet formally approved his workplan for 

the 2013-2014 performance cycle in Inspira, that he was yet to have a 

midpoint review for the performance cycle, and that he could not have 

a [PIP] until he had a midpoint review identifying his shortcomings. 

17. On 6 JDQXDU\�������WKH�)52�DSSURYHG�WKH�$SSOLFDQW¶V�ZRUNSODQ�

for the 2013-2014 cycle in Inspira. In an email to the Applicant on the 
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19. 
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formed. The panel interviewed the Applicant on 28 January 2015, while the Applicant 

was in the process of relocating with his family from the United States to the United 

Kingdom. Consequently, he did not have the documentation he needed for the 

interview. Still, he agreed to the interview as the panel members repeatedly stressed 
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15. On 28 September 2016, in accordance with art. 8.4 of the Dispute 7ULEXQDO¶V�

Rules of Procedure, the Registry transmitted the application to the Respondent, 

instructing him to file his reply by 28 October 2016. 

16. On 28 September 2016, the case was assigned to the undersigned Judge. 

17. On 28 October 2016, the Respondent filed his reply, arguing that the application 

KDV�QR�PHULWV�EHFDXVH�³>W@KH�86*�'(6$�ODZIXOO\�FORVHG� WKH�FRPSODLQW�SXUVXDQW� WR�

6HFWLRQ� �����D��� 67�6*%�������´� DV� ³>W@KH� UHSRUW� RI� WKH� IDFW-finding investigation 

LQGLFDWHG�WKDW�QR�SURKLELWHG�FRQGXFW�WRRN�SODFH´. 

18. On 10 January 2017, by Order No. 4 (NY/2017), the parties were directed to 

FRQILUP� WKHLU� DYDLODELOLW\� IRU� DWWHQGLQJ� D� FDVH�PDQDJHPHQW�GLVFXVVLRQ� �³&0'´��RQ�

19 January 2017. The Respondent was also ordered to file by 13 January 2017, a copy 

of the fact-ILQGLQJ� SDQHO¶V� UHSRUW� VXEPLWWHG� WR� WKe USG/DESA on 13 April 2015 

together with all the supporting documentation, considered relevant to the present case. 

19. On 19 January 2017, the parties participated in the CMD. The Applicant and 

his Counsel, Mr. George Irving, participated via telephone and the Respondent was 

represented by the then Counsel, Ms. Pallavi Sekhri. 

20. On 20 January 2017, following the CMD, the Tribunal issued Order No. 16 

(NY/2017), instructing the parties as follows (emphasis omitted): 

... By 5:00 p.m., on Tuesday, 21 February 2017, the Respondent 

shall file a submission setting forth: 

a. 7KH�$SSOLFDQW¶V�ILQDO�SHUIRUPDQFH�DSSUDLVDO��DQG� 

b. The actions taken by the Administration, if any, in 

accordance with the recommendations made in rebuttal panel 

reports, together with supporting documentation of these 

actions, if any. 

«  By 5:00 p.m., on Tuesday, 28 February 2017, the Applicant 

shall file a submission setting forth: 

a. 7KH� $SSOLFDQW¶V� YLHZV� RQ� WKH� IDFW-finding panel¶s 

report and attached documents; 
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b. 'RFXPHQWV� UHODWLQJ� WR� WKH� $SSOLFDQW¶V� SHUIRUPDQFH�

appraisals and rebuttal processes, upon which the Applicant 

intends to rely; 

c. A clarified request for monetary and moral damages, in 

light of >WKH� 'LVSXWH� 7ULEXQDO¶V@� Judgment [Sarwar]  

UNDT/2016/178; and  

d. Medical documentation and a list of witnesses upon 

which the Applicant intends to rely as evidentiary support of 

moral damages, in a redacted format if necessary. 

« By 5:00 p.m., on Tuesday, 28 February 2017, the parties shall 

also file a joint submission informing the Tribunal of the progress of 

their efforts for an amicable resolution. 

21. On 21 February 2017, the Respondent filed his submission in response to para. 

14 of Order No. 16 (NY/2017). 

22. On 28 February 2017, the Applicant filed his submission addressing the items 

requested in para. 15 of Order No. 16 (NY/2017). Furthermore, the Applicant informed 

WKH� 7ULEXQDO� WKDW� ³>V@KRXOG� D� KHDULQJ� EH� GHHPHG� QHFHVVDU\�� WKH� $SSOLFDQW� KLPVHOI�

would be the only witness called on his behalf and whose testimony would be limited 

WR�WKH�LVVXH�RI�PRUDO�GDPDJHV´� 

23. Also on 28 February 2017, the parties filed a joint submission informing the 

Tribunal that while they had attempted informal resolution, they, however, had not 

agreed to further informal resolution of the case. 

24. On 22 March 2017, the Tribunal issued Order No. 51 (NY/2017) instructing the 

parties to file a jointly signed submission informing the Tribunal of their availability to 

attend a half day hearing for the Applicant to testify on the issue of moral damages. 

25. On 27 March 2017, in response to Order No. 51 (NY/2017), the parties 

informed the Tribunal of their availability to attend the hearing between 

2 and 4 May 2017. 
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26. On 29 March 2017, by Order No. 59 (NY/2017), the Tribunal instructed the 

parties to participate in a half-GD\�KHDULQJ�DW�WKH�7ULEXQDO¶V�FRXUW�URRP�VFKHGXOHG�IRU�

the mutually available date of 2 May 2017. 

27. On 2 May 2017, the Tribunal conducted the scheduled hearing, at which the 
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follow-up with Mr. JPG. Upon inquiry, Mr. JPG informed the Applicant that 

the request for a move was not approved by the DESA/EO. The Applicant 

claimed there was no record of such a communication; 

j. 7KH�$SSOLFDQW�WKHQ�UHIHUUHG�WR�WKH�$SSHDOV�7ULEXQDO¶V�FDVH�RI Ivanov 

2015-UNAT-572, para. 27, in which the Appeals Tribunal explained the role of 

the Dispute Tribunal in dealing with investigation reports which are part of 

applications it has received; 

k. The treatment received by the Applicant as well as the handling of his 

complaint lacked transparency. The superficiality of the investigation was 

underscored by the fact that it appeared to dwell solely on whether the matter 

met the criteria of misconduct or not. ST/SGB/2008/5 provides for an 

investigation panel to make other recommendations even when the conduct 

does not rise to the disciplinary level. The fact the report was not produced until 

after he had been separated from service precluded such a possibility. The 

Applicant was provided with the report eight months later when his first 

Tribunal case was being considered and this demonstrated a serious cynicism 

towards the entire process. 

Respondent’s submissions 

34. The Respondent¶V�FRQWHQWLRQV�are as follows:  

a. The application had no merit for the following reasons: (i) the 

USG/DESA lawfully closed the complaint pursuant to sec. 5.18(a), 

ST/SGB/2008/5; (ii) the investigation report indicated that no prohibited 

conduct took place; (iii) the investigation panel, appointed by the USG/DESA, 

reached its conclusion after conducting an investigation during which it 

reviewed the evidence relevant to the alleged prohibited conduct; and (iv) the 
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g. The panel conducted an investigation of the Applicant¶s complaint over 

a three-month period, in accordance with secs. 5.15 to 5.17 of ST/SGB/2008/5. 

The panel reviewed an estimated total of 150 pages of evidentiary materials and 

all the documentation provided by the Applicant; 

h. The only specific requirement on the conduct of a fact-finding 

investigation is contained in sec. 5.16 of ST/SGB/2008/5, which provides that 

such investigation ³>s]
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conduct took place, the responsible official will close the complaint. A copy of 

the fact-finding report, together with all the supporting documentation, was 

provided to the Tribunal on 13 January 2017 and therefore made available to 

the Applicant. 

Considerations 

Applicable law 

35. $UWLFOH�����D��RI�WKH�'LVSXWH�7ULEXQDO¶V�6WDWXWH�SURYLGHV� 

Article 2  

1. The 
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Section 3 

Duties of staff members and specific duties of managers, 

supervisors and heads of department/office/mission 

« 

3.2 Managers and supervisors have the duty to take all appropriate 

measures to promote a harmonious work environment, free of 

intimidation, hostility, offence and any form of prohibited conduct. 

They must act as role models by upholding the highest standards of 

conduct. Managers and supervisors have the obligation to ensure that 

complaints of prohibited conduct are promptly addressed in a fair and 

impartial manner. Failure on the part of managers and supervisors to 

fulfil their obligations under the present bulletin may be considered a 

breach of duty, which, if established, shall be reflected in their annual 

performance appraisal, and they will be subject to administrative or 

disciplinary action, as appropriate. 

3.3 Heads of department/office are responsible for the 

implementation of the present bulletin in their respective 

departments/offices and for holding all managers and other supervisory 

staff accountable for compliance with the terms of the present bulletin. 

Section 4 

Preventive measures 

« 

4.5 Staff members are responsible for familiarizing themselves with 

the 2UJDQL]DWLRQ¶V�SROLF\�RQ�SURKLELWHG�FRQGXFW�DQG�ZLWK� WKH�YDULRXV�

options and internal channels available for addressing such conduct. 

Staff members are also reminded of the policy introduced by 

ST/SGB/2005/21 on protection against retaliation for reporting 

misconduct and for cooperating with duly authorized audits or 

investigations. 

4.6 In order to resolve problems which could potentially give rise to 

instances of prohibited conduct, managers and supervisors shall 

maintain open channels of communication and ensure that staff 

members who wish to raise their concerns in good faith can do so freely 

and without fear of adverse consequences. 

« 
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Section 5 

Corrective measures  

« 

5.3 Managers and supervisors have the duty to take prompt and 

concrete action in response to reports and allegations of prohibited 

conduct. Failure to take action may be considered a breach of duty and 

result in administrative action and/or the institution of disciplinary 

proceedings. 

« 

Informal resolution 

« 

5.6 Aggrieved individuals may ask for assistance from a third party 

in seeking informal resolution. Depending on the situation and on their 

level of comfort with one official rather than another, they may seek the 

assistance of any of the following: 

(a) 7KH� 2PEXGVPDQ� RU� D� PHPEHU� RI� WKH� 2PEXGVPDQ¶V�

Office; 

(b) The Staff Counsellor at the duty station; 

(c) A human resources officer at the duty station; 

(d) A member of the conduct and discipline team in a 

peacekeeping mission or at Headquarters; 

(e) A member of the executive committee of the staff 

representative body at the duty station; 

(f) A staff representative of the department or office 

concerned; 

(g) The Office of the Special Adviser on Gender Issues and 

Advancement of  Women; 

(h) The Focal Point for Women in the Secretariat or the focal 

point for women in the department or office concerned; 

(i) A member of the Panel of Counsel or the Office of Staff 

Legal Assistance;  

(j) A supervisor, including the first or second supervisor. 

In all cases, the Medical Service may be consulted for advice. 

Aggrieved individuals may also consult an outside adviser, such as an 

occupational psychologist or stress

  « 
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Section 1 

General provisions 

« 

1.2 The positions available for recruitment under the young 

professionals programme shall include all Secretariat positions in the 

Professional category at the P-1 and P-2 levels established through the 

regular budget, excluding language posts, and up to 15 per cent of 

positions at the P-1 and P-2 levels in field operations2 financed through 

the regular budget and voluntary contributions. 

1.3 In accordance with staff rule 4.16 (b) (ii), recruitment to the 

Professional category of staff from the General Service and related 

categories in the United Nations Secretariat shall be made exclusively 

through competitive examinations. 

« 

Section 2  

Eligibility 

« 

2.2 The young professionals programme examinations are open to 

all individuals who: 

(a) Are nationals of one of the Member States participating 
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holding a permanent or continuing appointment shall retain such 

appointment. Successful candidates who are staff members holding a 

fixed-term or a temporary appointment or who are external applicants 

shall receive a fixed-term appointment for a period of two years, after 

which they shall be granted a continuing appointment, subject to 

satisfactory performance, in accordance with staff rule 4.14 (b). Any 

successful candidate whose performance is not satisfactory upon 

completion of the two-year initial assignment, regardless of his or her 

type of appointment, will be separated in accordance with the provisions 

of ST/AI/2010/5 and pursuant to staff regulation 9.3 (a) (ii) and staff 

rule 9.6 (c) (ii) and (h). In exceptional circumstances, the two-year 

period under a fixed-term appointment may be extended by not more 

than one additional year. 

7.11 Selected candidates shall be required to serve at any of the duty 

stations of the United Nations Secretariat worldwide, except as provided 

for in section 7.5 above. Selected candidates shall be required to serve 

for a minimum of two years in the position of their initial assignment 
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8.3 In accordance with ST/AI/2010/5 on the Performance 

Management and Development System, managers are required to 

manage the performance of succes
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Scope 

2.1 Subject to the exceptions in sections 2.2 and 2.4, the following staff 

members at the P-2 level are required to participate in the Programme:  

(a) Staff members who have been appointed through the national 

competitive examination, the General Service to Professional 

category examination or the Young Professionals Programme; 
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office. The parent position shall normally be available to 

participate in the Programme. 

Section 3 

 Compendium of job opportunities 

3.1 At least once a year, the OHRM shall issue a compendium of job 

opportunities, comprising all vacant P-2 positions and the P-2 positions 

encumbered by those staff members who fall within the scope of the present 

instruction regardless of the source of funding of the position. 

 3.2 The compendium shall list all job opportunities in all job families at all 

duty stations and provide a brief description of the functions, as well as the 

requirements for each position. 

 « 

 Section 5  

 Selection process 

 « 

 5.3 The OHRM shall conduct a matching exercise of all participants with a 

view to maximizing the number of reassignments, taking into account the 

preferences expressed by the staff member and the hiring manager, as well as 

human resources organizational priorities.  

5.4 The ASG/OHRM shall decide on the reassignment of each staff 

member, which may include a decision not to reassign a participant in the 

Programme. Such decisions on reassignment shall be final and mandatory for 

staff members and hiring managers alike. 

« 

41. The Tribunal notes that ST/SGB/2014/1 (Staff Rules and Staff Regulations of 

the United Nations) provides as follows: 

Staff Rule 9.12 – Certification of service: 

Any staff member who so requests shall, on leaving the service of the 

United Nations, be given 



  Case No. UNDT/NY/2016/047 

  Judgment No. UNDT/2018/005 

 

Page 33 of 97 

42. The Convention No. 111 of the InterQDWLRQDO� /DERXU� 2UJDQL]DWLRQ� �³,/2´��

(D
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44. The International Covenant on Economic, Social and Cultural Rights (adopted 

on 16 December 1966 and entered into force on 3 January 1976, provides the following: 

Article 7 

The States Parties to the present Covenant recognize the right of 

everyone to the enjoyment of just and favourable conditions of work 

which ensure, in particular: 

(a) Remuneration which provides all workers, as a 

minimum, with:  

 (i) Fair wages and equal remuneration for work of 

equal value without distinction of any kind, in particular 

women being guaranteed conditions of work not inferior 

to those enjoyed by men, with equal pay for equal work; 

 (ii) A decent living for themselves and their families 

in accordance with the provisions of the present 

Covenant; 

(b) Safe and healthy working conditions;  

 (c) Equal opportunity for everyone to be promoted 
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7KH�7ULEXQDO¶V�FRPSHWHQFH�DQG�WKH�Vcope of the review in the present case  

52. In Nwuke 2010-UNAT-099, the Appeals Tribunal defined the role of judicial 

review of investigations into allegations of harassment, discrimination and abuse of 

authority, stating as follows: 

31. Article 2 (l)(a) of the [Dispute Tribunal] 

(l)(a) of the Article 2:
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the impugned administrative decisions were improperly 

motivated it is within the competence of the UNDT to 

examine allegations of harassment. This is different from 

a de novo investigation into a complaint of harassment. 

47. Therefore, the Tribunal holds that it is entitled to review 

WKH�$SSOLFDQW¶s complaint of discrimination, abuse of power and 

harassment against [name redacted, Ms. M], the [Director of 

UNRWA Operations, Jordan �³'82�-´�], even if the [Department 

of Internal Oversight Services �³',26´�] concluded in its report 

that the evidence obWDLQHG� GLG� QRW� VXEVWDQWLDWH� WKH� $SSOLFDQW¶V�

FRPSODLQW��,Q�WKHVH�VRUWV�RI�FDVHV��WKH�7ULEXQDO¶V�WDVN�LV�WR�UHYLHZ�

the alleged facts and determine if they are established. 

Subsequently, the Tribunal must consider if the established facts 

can be regarded as acts of discrimination, abuse of power and 

harassment. 

« 

65. Even if the above irregularities must at least be considered 

as highly regrettable when they are committed by a high-ranking 

manager, assisted by Human Resources Officers, they cannot be 

automatically considered as acts of abuse of power if these 

irregularities were committed in good faith. The Tribunal will now 

assess if the above[-]mentioned irregularities actually qualify as 

abuse of power. 

« 

67. It is often very difficult for the Tribunal to distinguish 

between poor management and abuse of power. However, in the 

SUHVHQW� FDVH�� WKH� '82�-¶V� VWDWHPHQWV� GXULQJ� WKH� LQYHVWLJDWLRQ�

FRQGXFWHG�E\�WKH�',26�FODULI\�WKH�LVVXH��7KH�'82�-¶V�VWDWHPHQWV�

indicate that she improperly used her position to influence the 

Commissioner-General which is exactly what the definition of 

abuse of power in [General Staff Circular] No.06/2010 

encompasses: "Abuse of power is the improper use of a position 

of influence, power or authority against another person". 

« 

71. By stating that these alleged facts must be considered as 

established, the Tribunal does not conduct a new investigation. 

Rather it only notes that the alleged facts by the Applicant are very 

specific, that they have not been contested by the Respondent or 

investigated by the DIOS. However, most of the facts arise from 

emails produced as evidence in the case file. The Tribunal applies 

what has been held by UNAT in Messinger 2011-UNAT-123, 
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« [Ms. NS] and [Mr. JPG], as my [FRO] and [SRO] respectively, 

evaluated my performance for 2012-13 and 2013-14 performance 

cycles, the crucial two years of my career at the United Nations as a 

young professional, with ratings ³D-does not meet performance 

expectations´. I rebutted both the performance evaluations and the 

rebuttal panels changed the rating in both the occasions in my favour. 

« Those performance appraisals were closely related to the issue 

of abuse of authority as they reflect [Ms. NS] and [Mr. JP*¶s] personal 

feeling rather than professional. As a matter of fact, [Ms. NS] was 

retaliating against me since I challenged my first performance 

evaluation and went for a rebuttal. The fact that I sought a rebuttal was 

my right as a staff member and is specifically permitted by 

ST/AI/2010/5. [Mr. JPG] never stopped such retaliations. I will be able 

to provide documentation of mental and work related harassment 

immediately after I filed my first rebuttal. 

« [0V��16¶s] continued harassment and retaliation became acute 

after the rebuttal report for 2012-13 was made available on 31 January 

2014. During that period, I was organizing an event for the launch of 

the flagship [WYR] 2013. The event was scheduled for 14 February 

2014, but negative and unnecessary emails and other forms of tough 

communication continued even after the event successfully took place. 

I was bombarded with negative emails and other communications 

during 31 January to 19 February. Considering the timing and pattern 

of communication, I was concerned that my FRO was retaliating against 

me because I rebutted my performance evaluation. I will be able to give 

documentary evidence on this. 

« [Ms. NS] showed an extensive level of negativity in my work. 

She never appreciated my hard work and always tried to put blame on 

me. It was a general pattern also observed by the rebuttal panels that 

they categorically mentioned in both the rebuttal reports. [Ms. NS] also 

exercised an extensive level of nitpicking as a campaign to damage my 

morale and self-confidence. 

« Both [Ms. NS] and [Mr. JPG] tried to denunciate my 

professional integrity and reputation in many occasions, including 

through bringing up allegations of plagiarism >«@ in many instances, 

which the rebuttal panel found utterly disturbing. I found the allegations 

of plagiarism as a reflection of ill intention from my supervisors to 

create unnecessary mental and professional pressures me to hamper my 

personal and professional well-being. 

«  I was often given assignments with very high expectations and 

with minimum support. I was often evaluated against a very high level 

of expectations compared to my current position as a P-2 level officer. 

Also, I was assigned with many ad[-]hoc assignments, which my 
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supervisors never included in the performance evaluation, except the 

ones they could use to disgrace me. 

« The evaluation of my performance as well as other aspects of 

my personal relations with [Ms. NS] was often guided by a 

discriminatory approach. [0V��16¶s] 
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« The evidence gathered by [the] [p]anel shows that, contrary to 

>WKH� $SSOLFDQW¶V@ assertions, he was provided with guidance and 

feedback from the FRO, SRO and members of the team since the 

beginning of his work in the Social Integration Branch, which would 

have been expected and typical for any new incoming young 

[p]
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of when the SRO would make comments that would be disrespectful of 

his culture or country. Also, as discussed before, the written 

communications that are in our possession do not seem to contain any 

comment or to have a tone that would appear either insensitive or 

culturally disrespectful. The FRO and SRO also noted that during his 

service with the Branch, [the Applicant] never raised the issue of feeling 

uncomfortable with the team or pointed out to behavior of the FRO or 

SRO or members of the team that he would consider culturally 

insensitive. 

« The email of 4 April 2014 and >«@ of 5 April [2014] have been 

discussed above, and the [p]anel has expressed its view that the 

Supervisors took action in order to prevent the creation of a hostile 

environment against the staff member. The arguably inappropriate 

comment from a peer, a new staff member in the section, was initially 

beyond the control of the SRO and FRO, however, they made a timely 

effort to correct the situation. 

« In >«@ light of the above, the [p]anel concludes that the conduct 

of the FRO and SRO [towards] [the Applicant] did not fall under section 

1.2, or section 1.4 of ST/SGB/2008/5´. 

69. 7KH� 7ULEXQDO� KDV� WR� GHWHUPLQH� LI� WKH� SDQHO¶V� ILQGLQJV� DQG�

recommendations/conclusions were correctly established in the sense that the 

$SSOLFDQW¶V�)52�DQG�652�GLG�QRW�KDUDVV�and/or abuse their authority in relation to the 

Applicant in exercising their managerial activities. In order to establish these aspects, 

the Tribunal will review the content of the evidence presented to the fact-finding panel 

as mentioned above. 

70. Before starting this analysis, the Tribunal underlines that, as results from the 

facts, the Applicant was recruited on 19 March 2012 on a two-year fixed-term 

appointment as an Associate Social Affairs Officer at the P-2 level, step 6, in the 

DSPD/DESA, after successfully completing the National Competitive Recruitment 

Examination (³NCRE´) in 2009 and being placed on the roster and, as stipulated in the 

Applicant¶s offer of appointment: ³>6@taff recruited through the [NCRE] were expected 

to be considered for a continuing appointment after the completion of an initial two 

years of probationary service on a fixed-term appointment´� during which time staff 

were required to demonstrate that they possessed the requisite qualifications to serve 

as career staff members of the United Nations. The offer of appointment also provided 
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believes that the assessment of core values and core competencies by 

the FRO should be modified, details of which are provided below. 

Procedural observations and its impact on the evaluation 

4. The [p]anel has observed with great concern that the timing of 

the e-PAS 2012-2013 review has not complied with the established 

guidelines as described in sections 6, 7 and 8 of ST/AI/2010/5. The 

initial work plan was entered into Inspira eleven months into the review 

period, i.e. on 15 February 2013. Most importantly, the mid-point 

review was completed on 5 March 2013, two weeks later and only three 

weeks before the end-of cycle appraisal was due on 
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15. The FRO contend[ed] that the staff failed to pay attention to 

simple tasks such as sending correct versions of documents; failed to 

grasp the essence of the negotiations and was therefore unable to enter 

negotiated text in the computer during the negotiations; and overstated 

his achievements in this area of work, namely the drafting of a first 

version with a flow chart. The [p]anel finds that indeed the staff made 

errors in sending documents and needed the assistance of his colleague 

in the servicing of the negotiations. Yet, also in this area of work, the 

tasks assigned required preparation and coaching by the FRO, and could 

possibly be inconsistent with the responsibilities of a P-2 officer, with 

less than a year of experience, in other parts of the [United Nations] 

Secretariat. Furthermore, the delegation of Portugal did express 
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included the line ³I judge the conference an immense success...´ which 

he considered totally unacceptable as the conference had discussed 

sensitive issues related to sexual and reproductive health, and the staff 

should have considered these 



  Case No. UNDT/NY/2016/047 

  Judgment No. UNDT/2018/005 

 

Page 54 of 97 

progress sufficiently. Having considered all the above, the [p]anel 

believes that the rating should be ³C-Requires development´� 

30. Teamwork: FRO evaluated as ³C-requires development´��In the 

interview the FRO illustrated this rating by the work on the SWAP 

working group. However no justification for the rating has been given 

in the [e]PAS as is required by ST/AI/2010/5. Therefore this area will 

thus need to be changed to 
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presented to the fact-finding panel, the Tribunal identified the following relevant 

elements: 

a. Email of 31 January 2014: 

Dear [Applicant], 

Following up on the team meeting on the WYR Launch meeting 

yesterday, I am concerned about the preparations. I see similar 

issues to the ones for the >,QWHUQDWLRQDO� <RXWK� 'D\�� ³IYD´@ 

event preparations and need you to address them to ensure this 

important event is a success. 

While it was clear in the meeting that there is still much to be 

done, I am not confident that your planning will ensure it all gets 

done. You did not share your list of items for the event that you 

DUH�ZRUNLQJ�RQ��VR�,�FDQ>«@not refer to the list, but as we went 

through each item it was clear that for the great majority of them 

there are still many things that need to [be] handle[d]. >«@ 

 

Dear [Applicant],

 January 2
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issues that were unnecessary. and this not only impacted you but 

the rest of the team members. I would like to suggest that now 

that the event is over that we reflect on your work and look for 
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81. 7KH�$SSOLFDQW¶s performance for the 2013-���F\FOH�ZDV�UDWHG�³D ± does not 

meet exSHFWDWLRQV´� On 25 June 2014, the Applicant submitted a rebuttal statement.     

82. On 1��6HSWHPEHU�������WKH�$SSOLFDQW¶s fixed-term appointment was extended 

until 31 October 2014. 

83. In a report dated 14 October 2014, the second rebuttal panel upgraded the 

$SSOLFDQW¶s rating for the 2013-20��� F\FOH� WR� ³C ± partially meets performance 

expectations´� DQG� LQFOXGLQJ� WKH� IROORZLQJ� findings and conclusions (emphasis 

omitted): 

3. After careful evaluation of all the relevant evidence, the [p]anel 

has come to the view that the overaOO�UDWLQJ�VKRXOG�EH�FKDQJHG�WR�³C ± 

partially meets performance expectations´� The rationale for this 

conclusion is provided below. 

4. The [p]anel has observed that the timing of the e[-]PAS 2013-

2014 review has not fully complied with the established guidelines as 

described in sections 6, 7 and 8 of ST/AI/2010/5. The initial work plan 

was signed off into Inspira nine months into the review period, i.e. on 

16 December 2013. The mid-point review was completed on 

4 April 2014, three days after the completion of the cycle. The staff¶s 

midterm self-evaluation was signed on 11 April 2014. The FRO 

evaluation was entered on 5 May 2014; the SRO approval on 30 May 

2014, and the staff member acknowledgement on 13 June 2014. 

5. The explanation for the delay in the drafting of the work plan, 

and thus the subsequent 
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draw a concept note on that basis. The first draft of the concept note was 

submitted on 22 March 2013, on the basis of an email request by the 

FRO on that same day. It is unclear to what extent the draft was initially 

prepared by an intern, but it had been reviewed by the staff member. 

The [p]anel has reviewed this draft, and its quality appears to be 

acceptable for a concept note that is to serve as terms of reference for a 

consultant, and not intended as a technical reference document or an 

external publication. 

17. In the emailed request of 22 March 2013, the FRO stated that 

she needed to review it today and was not back in the office until 

10 April [2013]. A second version was sent to the SRO on 25 March 

2013 and a third version to the SRO on 11 April [2013], with a budget 

and list of questions for the consultant to address. A fourth and final, 

even more detailed, version was sent on 29 April [2013] to a prospective 

consultant. The FRO presented this draft to the [p]anel with many 

critical hand-written comments and notes, arguing that its quality was 

very poor. She also stated that sources were not quoted correctly and 

that soPH�VHQWHQFHV�LQ�WKH�GUDIW�ZHUH�³FRSLHG�ZLWKRXW�DWWULEXWLRQ´ (the 
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reviewed at the XQLW¶s weekly meeting the same day. In the evening of 

that day, the staff submitted a new draft, to which the FRO responded 

to reflect on the statistics used in the draft, and the renewed request to 

work on this [as soon as possible], as she had assigned the task two 

weeks earlier. 

19. On 5 April [2013], the peer staff member sent a scorning critique 

by email to the staff, copied to FRO and SRO. It stated, among other 

points, that: there was extensive reliance on copy-pasting; incorrect and 

ZURQJ� UHIHUHQFHV�� ³IDOVLILFDWLRQV´ in the text, by quoting terms that 

originally appear DV�³SHRSOH´�ZHUH�FKDQJHG�WR�³\RXQJ�SHRSOH´ within 

otherwise pasted text and falsifying truth; and LVVXHV�UHJDUGLQJ�³WRQH´ 

regarding challenges by young people facing mental health issues. The 

PHVVDJH� FRQFOXGHG� WKDW� ³I am shocked that you would submit a 

document that is so heavily plagiarized, and that in addition you would 

find it appropriate to create outright falsifications in a document to be 

published under the [United Nations] EDQQHU´� Within one hour after 

this message was sent, the FRO ePDLOHG� WKH� VWDII� WR� VWDWH� WKDW� ³as 

discussed, this is a very troubling situation that has me concerned about 

the other work you have done. [..] Our work is in the name of the 

[United Nations] and I would hope that you would hold that in high 

esteem. Please let me know your plans to rectify this situation´. 

20. On the whole, the [p]anel believes that there is certainly some 

merit in some of the observations by the peer staff on some of the 

research methods and quotations employed by the staff member. 

However a laUJH�VKDUH�RI�WKH�SHHU¶s comments on the paper find fault 
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21. In evaluating these two tasks in the interview with the [p]anel, 

the FRO stated that the quality of the work on fact sheet suffered from 

two main problems, namely of tone and of language. On the issue of 

tone, the FRO stated that the staff member unnecessarily put young 

people with mental health issues in a negative spotlight, and that it 

underreported positive aspects of services that could be delivered to 

them. Once alerted on this concern, the staff member did not sufficiently 

incorporate this comment in subsequent drafts. The [p]anel finds this a 

credible observation, yet it is concerned to what extent these issues can 

be addressed by a junior staff member on a topic that is new to him. It 

would be expected that more senior staff would make these revisions, 

or, if this is not possible, the drafting staff member would attempt to 

make these revisions to the best of his efforts. On the issue of language, 

the [p]anel agrees that the drafts it has reviewed were written in poor 

English. 

22. Upon full review of the work that was produced by the staff 

member, and by the documented feedback he received, the [p]anel is of 

the view that his initial work on youth and mental health under 

goals 1 and 3, despite the concerns on tone and language, was of 

acceptable quality for a new staff member with no substantive 

experience in the subject matter of his assignment. The extremely 

negative feedback received during these two assignments, discussed 

above, and recorded on page of the e[-]PAS report, is not justified. 

23. The allegation of plagiarism is serious and contentious. It is 

repeated in other elements of WKH� VWDII¶s work plan. It is addressed 

elsewhere in this report. 

« 

27. The [p]anel has no legal expertise or authority on plagiarism by 

staff members, but regards it a serious allegation that should not be 

made lightly. The [p]anel agrees with the FRO and SRO that a core 

HOHPHQW�RI�SODJLDULVP�LV��³to present work by others with the intention 

to present it as RQH¶V�RZQ´� The [p]anel finds it doubtful whether the 

submission of an illustrative text box for a publication on short notice, 

with a disclaimer made by the staff member in the cover email message, 

can be classified as plagiarism. The [p]anel agrees that the submission 

was not publishable due to the reproduction of existing material without 

quotes, but also notes that the staff member himself stated that further 

work on the box would be required. Moreover the SRO needed only six 

minutes to come to the conclusion that the text was plagiarized, and felt 

the need to copy not only the FRO but also two other staff members 

[about the] plagiarism. The [p]anel therefore believes that in this case, 

the allegation of plagiarism is exaggerated and unjustified. The [p]anel 
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is also concerned [about] the effect of such a heavy-handed allegation 

on the staff¶s morale, and on any collaborative spirit in the work unit. 

« 

30. For most of these [ad hoc] assignments the FRO stated that the 

work was done late and of poor quality. >«@�7KHUHIRUH��JLYHQ�WKH�VWDII¶V�

level of seniority at the P2 level, being asked to undertake these 

assignments, the [p]anel believes that the performance expectations of 

the FRO on all these inputs may have been too high. 

« 

35. The FRO has claimed that the work plan for the event was 

incomplete and unrealistic. Yet it does not appear that it has gone 

through a thorough review by the FRO in the planning stages. To 

illustrate this observation, on 19 July the staff member was asked the 

following question in a one-liQH�HPDLO�ZLWK�WKH�VXEMHFW�OLQH�³[H]ave you 

invited ,20"�LI�QRW��SOHDVH�SUHSDUH´� The [p]anel finds it disconcerting 

that when a staff member is held to high standards, there was no review 

of the work plan that did not list a role for a key partner organization in 

the area of migration. The [p]anel is also concerned with the criticism 

RI�WKH�VWDII¶s performance of this event, when in fact no event to mark 

[the] [IYD] was held on the previous year, even though it has been 

mandated by the General Assembly. 

« 

39.  The staff member was asked to make a brief presentation at the 

event. The SRO stated that this was presumably on the understanding 

that he and another staff member would present a young face to the 

people in the work unit, and that therefore the FRO and SRO would not 

be speaking. The staff member made a brief and limited introduction 

that fit well with the other presentations made, including those by young 

artists from the New York area. The staff member made a brief and 

limited introduction that fit well with the other presentations made, 

including those by young artists from the New York area. 

40. A few days after the meeting, on 19 February, the FRO sent an 

email to the staff member stating that the event went well, but that there 

had been many delays and issues that were unnecessary. It also stated 

that his statement was too short, too informal and not scripted. 

41. The Panel recognizes that the staff member did not always 

receive the support and supervision required from a junior staff 

member. >«@  

« 
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49. >«@ The activities included an assessment of international 

availability of youth indicators and the preparation of graphs 

highlighting (statistical) relationships between variables of interest. >«@ 

« 

Observations on managerial feedback and support 

55. From November 2013 onwards, the [p]anel has observed that 

the FRO clearly assigned various tasks in writing, rather than only 

orally. This created a paper trail of evidence for a negative e[-]PAS 

performance rating, which could be expected to be negative by all 
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help of an intern the staff member presented an initial draft, and after 

comments another draft. In her evidence for the allegedly poor work by 

the staff, the FRO presented a flat
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Q: In the negotiations, were you supposed to deal with [Member States] 

directly? 

A: In some cases, the Member States would deal with the FRO, in most 

cases, I would go alone to the meetings to draft the resolution. 

In note taking: I would do the handwriting and another colleague would 

type. 

>«@ 

Q: Any other type of harassment that you want to mention about the 

FRO? 

A: On 31 [December] 2014, the rebuttal report came out. From then to 

14 February 2014, there were many negative emails from the FRO. I 

was in the middle of a very important event, the launch of the [WYR] 

for the year 2014. [The] FRO was constantly harassing me. I believe she 

was trying to make me fail the project by creating unnecessary tensions. 

>«@ 

Q: Harassment could take different forms, constant negative feedback 

could be one of it²do you have any other examples? Language, cultural 

insensitivity would you like to mentioned anything else- 

A: [A]s young professional, I was trying to do as they said, did not try 

to find out whether the comments were culturally appropriate. However, 

the rebuttal panel indicated that FRO and SRO were culturally 

insensitive because of the mode of communication, interaction towards 

me. However, I cannot recall that they directly sa[id] anything against 

my culture, country. However, I felt discriminated against. 

I noted that [Ms. EN], the other P-2 was treated very different[ly] [from] 

myself. 

Q: Could you substantiate the different treatment? 

A: In the same presentation for the WYR, I was presenting briefly, [Ms. 

EN] was giving a [PowerPoint] presentation on how to navigate the 

website - in the second part of the presentation and was expected to 

present in an interactive way. 

She started, nothing worked out because nothing was working²she 

could not deliver the presentation. 

>«@�In a feedback section, I was criticized because I gave an informal 

presentation, as I was told to do [.] 

As another example of different treatment, in the first performance 

discussion, on 5 March 2013, there was a G-4 staff from my team as a 

note taker²I found it very embarrassing as I needed to work with her 

[o]n a daily basis, I needed to give guidance as a professional staff. 
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7KH�HPDLO�DERXW�³SODJLDULVP´ was found inappropriate by the rebuttal 

panel²
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night before he told us that actually ZH�KDG�RQO\�>«@ three minutes each 

for presentations. I received three emails from team members indicating 

that they did not know what to do and asking for clarification. At the 

event, there was no one managing the computer (i.e. who would press 

the button for >0V�� (1¶V@ presentation²she prepared a very cool 

>³@prezi>³@, a new kind of [PowerPoint] presentation). 

On the other hand, [the Applicant] mumbled his presentation, he was 

not audible, people came to me saying that his was a bad presentation. 

[Ms. EN] continued delivering a very good presentation even though 

the computer did not work. 

After that event I also gave [the Applicant] oral feedback showing how 

I prepare for public presentations to feel more comfortable when I do it. 

>«@ 

Q: Role of [the] SRO, was there direct interaction between [the] SRO 

and [the Applicant], was [the] SRO called to manage the performance 

situation? 

A: In both reporting periods there were assignments on which [the 

Applicant] reported directly to the SRO. Issues concerning 

statistics/reports which are the domain of the SRO (you will see in the 

work plan of the 
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The first time plagiarism occurred, [the Applicant] was given that 

advice from the SRO by way of email to me and maybe someone else 

was [copied]. 

The second time it was a fact sheet on youth mental health. I worked on 
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Performance Management. The interaction on this has always been very 

polite. 

He tried everything to postpone the date of his separation, MEU
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³Q: Was [the Applicant] receptive to the feedback received, especially 

negative? 

A: In appearance, he was receptive, he said that in emails which we 

provided to the [rebuttal panel] 

Whether he internalized and could act on it, that, I am not sure. In 

appearance he was´. 

³He said ³,�DVNHG�WR�EH�WUDQVIHUUHG´ ... First, he did not ask. He enrolled 

in the >0DQDJHPHQW� 5HDVVLJQPHQW� 3URJUDPPH�� �³053´�@, was not 

reassigned under the MRP then I said: ³Would you like us to help you 

fiQGLQJ�DQ�LQWHUQDO�UHDVVLJQPHQW"´ Although I was not optimistic about 

improvements, I was willing to help. I spoke to [Ms. B], (Director, 

DSPD). She looked into it, told me that other heads of Branch were not 

receptive, she was amenable to move him authoritatively. We spoke 

with [Mr. C] who consulted with OHRM and he said that no, that if we 

expected that the final e-PAS would be negative, moving [the 

Applicant] would just pass a problem to another supervisor. So the 

instruction was that we should talk to him and say that you tried but that 

was not feasible. 

I feel very disappointed that [the Applicant] filed the complaint, I 

believe that his purpose was to postpone his separation from the 

Organization´. 

87. The AppOLFDQW¶V�652�VXJJHVWHG�WKDW�WKH�IDFW-finding panel interview a witness, 

Mr. BS. Mr. BS was interviewed on 3 February 2015, stating as follows: 

Q: How was >WKH�$SSOLFDQW¶V@ work? 

A: To begin with, this is when I became disappointed [by] him: he was 

not able to take minutes/notes of the meetings, he could not do it well 

enough so it was easier for me to do them by myself. 

>«@ 

Q: What happened next? 

A: In the fall of ������,�ZDV�VLWWLQJ�QH[W� WR�>WKH�$SSOLFDQW¶V@ cubicle. 

Soon after he received the bad [e-PAS report] he asked me what to do. 

I told [him] that I did not know as I had never faced such a situation. He 

told me that he felt he had a dilemma. That he could either do his best 

[to] impress his FRO and SRO, try to make them happy, or that he could 

contest their evaluation. He seemed very concerned, tried to calculate 

his moves and weigh his options. 

He never mentioned any harassment to me. We were otherwise on 

cordial terms, he invited me to his house one time at the end of Ramadan 
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A: He had experience with [non-governmental organizations] in 

London, in Central Europe, about his background during the telephone 

interview the voice seemed that of an older person. I raised it with my 

colleagues. 

Q: One option, the interviewee was a different person, or he was more 

comfortable over the phone. 

However, it struck me. 

Q: Did anyone else in the panel notice that? 

A: Everybody remarked that. I think so. 

Q: Did he say goodbye? 

A: One day, he was gone, he did not come to say good bye. It would not 

surprise me that he would not trust me because I am on good terms with 

[his] FRO and SRO. 

88. The Tribunal underlines that the $SSOLFDQW¶V�)52�DQG�652�had the obligation 

to apply the mandatory provisions referred to XQGHU� WKH�KHDGLQJ��³Applicable law´��

above, namely: ST/SGB/2012/2/Rev.1, secs. 1.3, 2.2(c), 7.1(a), 7.10, 7.11, 8.1, 8.2, 

8.3, 8.4; ST/SGB/2008/5, secs. 1.2, 1.4, 2.1, 2.2, 2.3, 2.4, 3.2, 4.5, 4.6, 5.3, 5.9, 6.4; 

ST/AI/2010/5, secs. 3.1, 3.2, 5.1, 6.3(b), 8.3, 8.5, 10.2, 10.4, 11.1, 11.2. 

89. The Tribunal, after carefully reviewing the evidence that was brought in front 

of the fact-finding panel, considers that the findings and recommendations/conclusions 

made by the fact-finding panel and not sustained by the evidence are therefore incorrect 

for the following reasons: 

a. In the first e-PAS report for 2012-2013, the following ratings were 

given to the Applicant: (i) Core values: ,QWHJULW\�� ³%� ± )XOO\� FRPSHWHQW´; 

3URIHVVLRQDOLVP�� ³'� ± 8QVDWLVIDFWRU\´; 5HVSHFWV� IRU� GLYHUVLW\�� ³%� ± Fully 

FRPSHWHQW´; (ii) Core FRPSHWHQFLHV��&RPPXQLFDWLRQ�� ³'� ± 8QVDWLVIDFWRU\´��

7HDP� ZRUN�� ³&� ± Requires developmHQW´�� 3ODQQLQJ� DQG� RUJDQL]LQJ�� ³'� ± 

8QVDWLVIDFWRU\´��&UHDWLYLW\�� ³'� ± 8QVDWLVIDFWRU\´� The correct overall rating 

would have been ³&�± 3DUWLDOO\�PHHWV�H[SHFWDWLRQV´��%���'���%���'���&���'���
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b. Further, in the second e-PAS report for 2013-2014, the following ratings 

were given to the Applicant: (i) &RUH�YDOXHV��,QWHJULW\��³%�± )XOO\�FRPSHWHQW´��

3URIHVVLRQDOLVP�� ³'� ± 8QVDWLVIDFWRU\´� 5HVSHFW� IRU� GLYHUVLW\�� ³%� ± Fully 

FRPSHWHQW´� (ii) &RUH� FRPSHWHQFLHV�� &RPPXQLFDWLRQ�� ³&� ± Requires 

GHYHORSPHQW´�� 7HDP� ZRUN�� ³&� ± 5HTXLUHV� GHYHORSPHQW´�� 3ODQQLQJ� DQG�

RUJDQL]LQJ��³'�± 8QVDWLVIDFWRU\´��&UHDWLYLW\��³'�± 8QVDWLVIDFWRU\´��&RQWLQXRXV�

/HDUQLQJ��³B ± )XOO\�FRPSHWHQW´� The correct overall rating would have been 

³&�± 3DUWLDOO\�PHHWV�H[SHFWDWLRQV´��%���'���%���'���&���'���B = average C), 

DQG�QRW�³'´��DV�ZURQJO\�HYDOXDWHG�E\�WKH�)52�DQG�652��7KH�VDPH�FRQFOXVLRQ�

was reached by the second rebuttal panel. 

c. It results that the FRO and SRO twice under-evaluated the Applicant 

giving the overall UDWLQJ�³'´�LQVWHDG�RI�³&´�DV�GHVHUYHG�LQ�DFFRUGDQFH�ZLWK�the 

two rebuttal panels reports, and the Applicant had to file rebuttals twice against 

each of these two e-PAS reports and his exposure to these complicated 

procedures could have been prevented if his FRO and SRO had correctly 

evaluated his performance. Instead of focusing solely on improving his 

performance as a young professional, he was unnecessarily humiliated by being 

evaluated with unsatisfactory performance, and he had to spend in total 

approximately eight months waiting for the rebuttal panel reports 

(approximately two months for the first rebuttal from 6 December 2013 to 28 

January 2014, and approximately five months for the second rebuttal from June 

to October 2014) to reflect a correct outcome which should have been 

established from the beginning by his FRO and SRO.   

d. Moreover, in the second e-PAS report, the Applicant was given a rating 

RI� ³'´� ZLWK� WKH� )5O and SRO totally ignoring the observations, 

recommendations/conclusions made to them by the first rebuttal panel. 

e. The tasks established for the Applicant by his FRO were of a higher 

professional level than expected from his experience as a P-2 during his first 

year 2012-2013 and continued to be in the second year 2013-2014 as concluded 

by both rebuttal panel reports. Again, the recommendations made by the first 
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rebuttal panel were not implemented by the FRO and SRO, and the Tribunal 

considers that there is no reasonable explanation for it. 

f. After 31 January 2014, when the first rebuttal panel report was issued, 

WKH� $SSOLFDQW¶V FRO prepared a PIP for the period 12 February 2014-

25 March ����� DQG� ILQDOL]HG� WKH� $SSOLFDQW¶V� VHFRQG� e-PAS report in 

May 2014. During this period, she constantly prepared a negative written 

record of his performance and again under-evaluated his entire activity, marked 

the second e-PAS report ³' ± unsatisfactory´ even though the correct overall 

rating should have been ³&´�and totally ignored any of his achievements during 

2013-2014. 

g. The first PIP was established and therefore applicable for a period which 

was less than the required three months according to sec. 10.4 of ST/AI/2010/5. 

At the end of the first PIP, on 25 March 2014, there was no extension of this 

PIP for the following period and there was no new PIP established from 

April 2014 XQWLO�WKH�$SSOLFDQW¶V�VHSDUDWLRQ�RQ���'HFHPEHU������ 

h. The Applicant had a mentor appointed only eight months after the 

beginning of his contract and this mentor was from another unit. Further, there 

LV� QR� HYLGHQFH� WKDW� KH�ZDV� HYHU� FRQVXOWHG� E\� WKH� $SSOLFDQW¶V� )52�RU� 652�

before the finalization of the two e-PAS reports. 

i. 7KH�7ULEXQDO�QRWHV�WKDW�³GLVFULPLQDWLRQ´�LV�GHILQHG�E\�WKH�Convention 

No. 111 RI� WKH� ,QWHUQDWLRQDO� /DERXU� 2UJDQL]DWLRQ� �³,/2´�� (Discrimination 

(Employment and Occupation)). 

j. Further, the Tribunal notes that secs. 1.1, 1.2 and 1.4 of ST/SGB/2008/5 

define ³GLVFULPLQDWLRQ´��³KDUDVVPHQW´ DQG�³DEXVH�RI�DXWKRULW\´ as follows: 

1.1 'LVFULPLQDWLRQ�LV�GHILQHG�DV�EHLQJ�³DQ\�XQIDLU�WUHDWPHQW�

RU�DUELWUDU\�GLVWLQFWLRQ�EDVHG�RQ�D�SHUVRQ¶V�UDFH��VH[��UHOLJLRQ��

nationality, ethnic origin, sexual orientation, disability, age, 

language, social origin or other status. Discrimination may be an 

isolated event affecting one person or a group of persons 

similarly situated or maybe manifest itself through harassment 

or abuse of authority. 
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1.2
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2UJDQL]DWLRQ�� 7KH� $SSOLFDQW¶V� )52� DQG� 652� did not improve their managerial 

behavior and the professional development support towards the Applicant as 

recommended by the first rebuttal panel, as expected from them.  

91. This negative attitude of the FRO and SRO continued towards the Applicant 

and the second rebuttal panel also dedicated a special part of this report to observations 

on managerial feedback and support, concluding that they had limited appreciation of 

cultural explanation for the problems between them and the Applicant and that the 

panel observed some insensitivities from them in the presented examples, including the 

one on plagiarism.    

92. Further, the Tribunal notes that the Applicant¶V initial temporary assignment of 

two years already expired on 14 March 2014 and that he 
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case which should have been considered exceptionally, especially in the light of the 

conclusion of the second rebuttal panel report, as presented above. 

95. On 20 October 2014, the Applicant filed the complaint pursuant to 

ST/SGB/2008/5, and on 30 October 2014, the Director of DSPD/DESA informed the 

Applicant of the decision not to grant him a continuing appointment and to separate 

him from service upon expiration of his fixed-term appointment on 13 November 2014. 

On 18 November 2014, the USG/DM informed the Applicant that the Secretary-

General had decided to grant him his request to suspend the implementation of this 

decision until 7 December 2014. 

96. 7KH�$SSOLFDQW¶V�performance from April to December 2014 was to be evaluated 

by his FRO and SRO since, for him to be separated for unsatisfactory service, the last 

two consecutive e-PAS reports must have been unsatisfactory. It results that his last 

two consecutive relevant e-PAS reports that should have been prepared and taken into 

consideration by the Organization when making the decision to separate him for 

unsatisfactory service were: (a) the final e-PAS report for April 2013 to May 2014 as 

upgraded by the rebuttal panel and (b) the e-PAS report for May 2014 to December 

2014. The Applicant was never evaluated for the last period of his activity and the 

mandatory procedural requirements for such a separation were ignored by all the actors 

involved in the process, including his FRO and SRO, and therefore the decision to 

separate him was finally taken without giving any consideration of the last eight months 

of his activity a
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him to improve his performance and not to lose his right to have his contract converted 

into a continuing appointment. 

103. The Tribunal notes that the Applicant testified that he asked his SRO for a letter 

of reference before leaving the United Nations, so that he might apply for jobs outside 

the United Nations, but this request was rejected. 

104. According WR� WKH� PDQGDWRU\� SURYLVLRQV� RI� VWDII� UXOH� ����� ³&HUWLILFDWLRQ� RI�
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107. TKH�$SSOLFDQW¶V�IXQGDPHQWDO�ULJKWV�WR�D�KDUPRQLRXV�ZRUNLQJ�HQYLURQPHQW�DQG�

to protection from exposure to any form of prohibited conduct like harassment and 

abuse of authority were not respected. Further, the Tribunal considers that the FRO and 

SRO breached their duty to take all appropriate measures to promote a harmonious 

working environment free from intimidation, hostility, and any form of prohibited 

conduct. 

 

108. The Tribunal expresses its regret that the delay in appointing the fact-finding 

SDQHO�UHVXOWHG�QRW�RQO\�LQ�WKH�$SSOLFDQW¶V�VHSDUDWLRQ�instead of his rotation to another 

Unit within the same Division or another suitable Division within DESA but also in an 
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« In this setting, the staff member demonstrated on many 

occasions a keenness to deliver what was expected of him. In one of the 

interviews, he expressed fear that whatever piece of work he would 

submit, it would be subject to a critical review in writing. The [p]anel 

finds this fear to be credible, and critical to its evaluation of the 

performance rating. 

 

115. The Tribunal also notes that the Applicant testified on 2 May 2017 that he 

started smoking, lost weight, became pre-diabetic and was treated for anxiety. 

116. The Tribunal further notes that the Applicant testified on 2 May 2017 that: 

>«@ I felt I was ignored. I was let down by the system because they 
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68. The evidence to prove moral injury of the first kind may take 

different forms. The harm to dignitas or to reputation and career 

potential may thus be established on the totality of the evidence; or it 

PD\�FRQVLVW�RI�WKH�DSSOLFDQW¶V�RZQ�WHVWLPRQ\�RU�WKDW�RI others, experts 

RU�RWKHUZLVH�� UHFRXQWLQJ� WKH� DSSOLFDQW¶V� H[SHULHQFH�DQG� WKH�REVHUYHG�

effects of the insult to dignity. And, as stated above, the facts may also 

presumptively speak for themselves to a sufficient degree that it is 

permissible as a matter of evidence to infer logically and legitimately 

from the factual matrix, including the nature of the breach, the manner 

of treatment and the violation of the obligation under the contract to act 

fairly and reasonably, that harm to personality deserving of 

compensation has been sufficiently proved and is thus supported by the 

evidence as appropriately required by Article 10(5)(b) of the [Dispute 

7ULEXQDO¶V@ Statute. And in this regard, it should be kept in mind, a court 

may deem prima facie evidence to be conclusive, and to be sufficient to 

discharge the overall onus of proof, where the other party has failed to 

meet an evidentiary burden shifted to it during the course of trial in 

accordance with the rules of trial and principles of evidence. 

123. In the application, the Applicant indicated that he requested two years¶ net base 

salary in compensation 
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standard of proof established by the Appeals Tribunal in Kallon��³>t]he evidence to 

prove moral injury of the first kind may take different forms. The harm to dignitas or 

to reputation and career potential may thus be established on the totality of the 

HYLGHQFH´� 

126. The Applicant testified that he suffered mental distress and anxiety, and the 

Tribunal considers that all factual elements together with the nature of the breach 

constitute sufficient evidence in the present case to conclude that harm was caused to 

thH�$SSOLFDQW¶V�GLJQLW\�DQG�WR�KLV career potential. 

127. Taking in consideration all the particular circumstances of the case and the 

latest jurisprudence of the Appeals Tribunal (see Cohen 2017-UNAT-716), the 

Tribunal considers that the present judgment, together with an amount of one year¶V 

net-base salary at the P-2 level, step 8, represents a reasonable and sufficient 

compensation for the moral harm caused to the Applicant and his request for moral 
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c. The awards of compensation shall bear interest at the U.S. Prime Rate 

with effect from the date this judgment is executable until payment of said 

awards. An additional five per cent shall be applied to the U.S. Prime Rate 60 

days from the date this judgment becomes executable. 

Observations 

129. The Tribunal notes that in Sarwar 2017-UNAT-757, the Appeals Tribunal 

decided in para. 80 that the $SSOLFDQW¶V�VHSDUDWLRQ�ZDV�ODZIXO�inter alia because: 

In effect, therefore, the evidence establishes that while [the Applicant] 

had some potential to develop, he was lacking particularly in 
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lack of evaluation of his performance during the last eight months of his activity and 

the denial of his rotation to another Unit, are bringing a new light in relation to the 

lawfulness of the separation of the Applicant from the Organization. 

132. The Tribunal expresses its trust that the Organization may wish to exercise its 

discretion and, after reviewing the available vacant suitable positions in accordance 

with the compendium of job opportunities for 2017-2018, to consider the Applicant for 

any of these suitable positions, since he successfully passed the NCRE in 2009 and was 

subsequently placed on the roster.  

133. The Tribunal underlines that the young professional staff members who have 

been appointed from the NCRE roster were recruited through this special recruitment 

tool established by General Assembly resolution 35/210 (Personnel questions) adopted 

on 17 December 1980, para. I(2), through competitive examinations which are offered 

to countries that are not represented/un-represented or are not adequately 

represented/under-represented in the United Nations Secretariat. It results that the 

Applicant was identified to have excellent professional knowledge and skills suitable 

for positions, including being fluent in English, in the United Nations Secretariat and 
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1. For the purposes of this Directive, the "principle of equal 

treatment" shall mean that there shall be no direct or indirect 

discrimination whatsoever on any of the grounds referred to in Article  

2. For the purposes of paragraph 1: 

(a) direct discrimination shall be taken to occur where one 

person is treated less favourably than another is, has been or 

would be treated in a comparable situation, on any of the 

grounds referred to in Article 1; 

(b) indirect discrimination shall be taken to occur where an 

apparently neutral provision, criterion or practice would put 

persons having a particular religion or belief, a particular 

disability, a particular age, or a particular sexual orientation at a 
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discrimination, harassment and/or abuse of authority. The courses on unconscious bias 

should be included as part of the on-going training so that all managers will benefit 

from them


