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Introduction

1. By application filed on 29 October 2015, the Applicant, a former
Gender Specialist at the Kenya Country Office (AKCO0) of the United
Nations Development Programme (RUNDPO), challenges the decision not to renew

her fixed-term appointment (AFTAO).

2. The Respondent filed his reply on 3 December 2015.

Procedural background

3. By Order No. 168 (NBI/2016) of 23 March 2016, the case was transferred

from the Nairobi Registry to the Geneva Registry of the Tribunal and assigned to
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13. In March 2014, UNDP KCO advertised a P-4 position of Programme and
Country Office Advisor for a duration of one year. The Applicant applied for it and
on 9 July 2014 the RR/RC informed the Applicant of her selection. She took up the
functions of that position on 21 July 2014.

14.
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resolved to the benefit of all potentially affected staff with the exception of

the Applicant;

f. The evidence does not support the argument that the Applicants post

was only meant to last for one year; if indeed the Applicantds post was for a
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e.  The Organisation has the prerogative to decide where to focus the
limited resources; it maintains the discretion to continue recruitments when

facing budgetary constraints; and

f. The decision not to renew the Applicantds contract and the
communication of the same were discussed during meetings held between the
Country Director (iCD0), the DCD/O and the DCD/P; the RR/RC was not

present at the meetings.

Issue

18. The Tribunal has to determine whether the decision not to renew the

Applicantis appointment was lawful.

Consideration

19. To determine the lawfulness of a non-renewal decision, the Dispute Tribunal
must assess (1) whether the Administration abused its discretion; (2) whether the
decision was based on discriminatory or other improper considerations;
(3) or whether the Administration made an express promise creating an expectancy
for the appointmentbs renewal (Ahmed 2011-UNAT-153).

20. The then applicable Staff Regulations and Rules ST/SGB/2014/1 at
regulation 4.5(c) provides that a fixed-term appointment does not carry any
expectancy, legal or otherwise, of renewal or conversion, irrespective of the length

of service. Staff rule 4.13 provides that:

Fixed-term appointment

(a) A fixed-term appointment may be granted for a period of one
year or more, up to five years at a time, to persons recruited for
service of a prescribed duration, including persons temporarily
seconded by national Governments or institutions for service with
the United Nations, having an expiration date specified in the letter
of appointment.
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(c) A fixed-term appointment does not carry any expectancy, legal
or otherwise, of renewal or conversion, irrespective of the length of
service, except as provided under staff rule 4.14 (b).

21. Itis thus clear that a FTA does not carry any expectancy, legal or otherwise

of renewal or conversion to any other type of appointment (Syed 2010-UNAT-061).

22. The burden of proving that the grounds for non-renewal were unlawful or that
there is improper motivation in the non-renewal decision lies with the staff member
contesting the renewal decision (Hepworth 2015-UNAT-503).

Whether UNDP KCO abused its discretion in not renewing the Applicantis

contract.

23. The memorandum of 22 April 2015 informed the Applicant of the
non-renewal of her contract. Upon her inquiry, the Applicant was also informed
that the reason for the non-renewal of her contract was lack of funds. The vacancy
announcement for the position the Applicant had encumbered indicated that both
the duration of the contract and the expected duration of the assignment was

one year.

24. The Tribunal has reviewed the preparatory documents and communications
from UNDP KCO requesting UNDP New York to create the P-4 post ultimately
encumbered by the Applicant. In these documents, it was indicated that the funding
for that post was the 111888 fundo and it is confirmed/certified that funds were

available to cover the position for one year only.

25.  The evidence on record shows and the testimony of the DCD/O confirms that
the A11888 fundd which was used to support the position encumbered by the
Applicant was in dire straits by 2015. It also reveals that the office had
overcommitted the funds and that in fact the financial situation had been

deteriorating.

26. In an email of 5 July 2015 from the CD, UNDP KCO, to the DCD/O, the
former shared her concerns regarding the over commitment of funds concerning the
11888 fundo. In light of that over commitment, the CD was wondering how the

Organisation was going to pay for the Applicantds repatriation grant upon her
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stopped to work for the RR/RC, their working relationship was bound to change,

because the Applicant had different supervisors and different assignments.

31. The Respondent provided handwritten notes of the meetings that took place
among the CD, the DCD/O and the DCD/P in March and early April 2015, during
which the communication to the Applicant informing her of her non-renewal was

discussed. The Tribunal observes that the RR/RC was not present at these meetings.

32. Additionally, the Tribunal notes from the communications on record that as
far back as June 2013, as the expiry of the Applicantds LEAD Programme was
approaching, management at UNDP KCO commenced discussions on how to deal
with the Applicantos situation. The RR/RC was not part of these communications.
In fact, the UNDP KCO intended to reclassify the Applicantés LEAD position in
order to keep her in employment. However, the Office of Human Resources, UNDP
New York told the UNDP KCO that it could not use the LEAD post and that for the

Applicant to be maintained in service, she needed to be competitively recruited.

33.  On 1 October 2013, the CD, UNDP, KCO, wrote an email to the Head of
Human Resources, UNDP, KCO, copying, inter alia, the Applicant. The subject of
the email was the job description for the soon to be advertised P-4 position which
the Applicant was subsequently recruited against. In that email, the CD clearly
states that the post was meant as a transitional post for LEAD candidates or other
candidates to apply through a UNDP competitive process. She further added that

the Applicant was the possible candidate in mind for the post.

34. The above led to the creation of the P-4 Advisor position. Although that

position was open for competitive recruitment, the Tribunal finds that the entire
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35. In light of all the foregoing, the Tribunal concludes that the Applicant did not
discharge the burden of proof to establish that the contested decision was based on

ulterior motives.

Whether the Organisation made an express promise to create a legitimate

expectation of renewal of appointment.

36. In Munir 2015-UNAT-522, the Appeals Tribunal held that a legitimate
expectation of renewal has to be based on more than just verbal assertions but on a

firm commitment to renew based on the circumstances of the case.

37. The Applicant avers that she expected her contract to be renewed, because

that is how the system works; she further submits that had the post been only for
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Applicant to aver that she ought to have been on a temporary contract because the
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