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Introduction 

1.� By applications filed between 19 April and 7 June 2017, the Applicants 

challenge the decisions “to reduce [their] contracted salary and the manner of the 

implementation of [a] Unified Salary Scale” effective 1 January 2017. The nature 

of the contested decisions is more fully discussed at paragraphs 41 to 44 below. 

Facts 

Introduction of the new Unified Salary Scale 

2.� Prior to the introduction of a Unified Salary Scale on 1 January 2017, staff 

members in the Professional and higher categories were paid their net salary at either a 

single or a dependency rate, depending on their family status. They were also entitled 

to dependency allowances, depending on their family status, defined in ST/AI/2011/5 

(Dependency status and dependency benefits). 

3.�
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6.� In considering the implementation of the new compensation package, the 

ICSC also sought and received advice from the Office of Legal Affairs (“OLA”) 
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Applicant Keating 

29.�



  
Case Nos. UNDT/GVA/2017/030, 

 033, 039 and 046 

  Judgment No. UNDT/2017/099 

 

Page 8 of 49 

Procedural background 

34.� Following communication with the President of the Appeal Tribunal pursuant 

to art. 10. 9 of the United Nations Dispute Tribunal Statute, by Orders No. 132 and 

149 (GVA/2017) of 28 June and 7 August 2017, Judge Rowan Downing referred 

all the present cases, together with seven other cases, to a panel of three judges of 

the Dispute Tribunal as all of them raise similar issues. 

35.�
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38.� On 29 September 2017, the parties filed additional submissions pursuant to 

the Tribunal’s directions and the Applicants sought leave to amend their 

applications. On 4 October 2017, each party responded to the submissions of the 

other party. 

Parties’ submissions 

39.� The Applicant’s principal contentions are: 

Receivability 

a.� The Applicants are negatively affected by the conte



  
Case Nos. UNDT/GVA/2017/030, 

 033, 039 and 046 

  Judgment No. UNDT/2017/099 

 

Page 10 of 49 

permits the Administration to amend its value without the Applicants’ consent 

and, therefore, violates their acquired rights; 

e.� The Applicants request: 

i.�
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b.� The contested decisions do not meet the definition of an administrative 

decision set out by the former United Nations Administrative Tribunal in 

Judgment No. 1157 Andronov (2003) as the Applicants challenge regulatory 

decisions taken by the General Assembly which are of general application 

and do not affect them alone; 

c.� The Applicants did not suffer any adverse consequen
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f.� As to remedies, there is no decision of the Secretary-General to rescind 

and any award of compensation would effectively overturn the decision of 

the General Assembly, which the Tribunal has no power to do. Furthermore, 

specific performance cannot be ordered to alter the staff members’ conditions 

of employment, which are set out in the Staff Regulations and Rules. 

Consideration 

Receivability 

Contested decisions 

41.� At the outset, the Tribunal notes that there is some confusion as to the exact 

nature of the contested decisions that the Applicants seek to challenge. As recalled 

by the Appeals Tribunal, it falls under the Tribunal’s role “to individualize and 

define the administrative decision impugned by a party and identify what is in fact 

being contested and so, subject to judicial review, which could lead to grant or not 

to grant, the requested judgment” (Massabni 2012-UNAT-238). 

42.� In their applications, the Applicants identified the contested decisions as 

being “[t]he decision of the Administration to reduce [their] contracted salary and 

the manner of the implementation of the Unified Salary Scale”. In their response to 
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the organisations’ constituent instruments or supplementary 

agreements is a long-standing practice established in the interest of 

the good working of these organisations. The importance of this 

practice is enhanced by a trend towards extending and strengthening 

international cooperation in all domains of modern society. 

… 

67. The Court is of the opinion that where States establish 

international organisations in order to pursue or strengthen their 

cooperation in certain fields of activities, and where they attribute to 

these organisations certain competences and accord them 

immunities, there may be implications as to the protection of 

fundamental rights. It would be incompatible with the purpose and 

object of the Convention, however, if the Contracting States were 

thereby absolved from their responsibility under the Convention in 

relation to the field of activity covered by such attribution. It should 

be recalled that the Convention is intended to guarantee not 

theoretical or illusory rights, but rights that are practical and 

effective. This is particularly true for the right of access to the courts 

in view of the prominent place held in a democratic society by the 
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consistent with the expressed aim of the Charter to promote freedom 

and justice for individuals and with the constant preoccupation of 

the United Nations Organization to promote this aim that it should 

afford no judicial or arbitral remedy to its own staff for the 

settlement of any disputes which may arise between 
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landscape for employees on temporary contracts brought about by the General 

Assembly resolutions in 200
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recognised that the contested decision, even if it found its source in a decision of 

the ICSC, was subject to review by the Tribunal. 

67.� However, in Ovcharenko et al. the Appeals Tribunal held that decisions taken 

by the Secretary-General based on regulatory decisions of the General Assembly 

“must be considered lawful” as thecihgis



  
Case Nos. UNDT/GVA/2017/030, 

 033, 039 and 046 

  Judgment No. UNDT/2017/099 

 

Page 22 of 49 

Assembly resolutions adopting the Unified Salary Sc
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involve a simple matter of implementation in the ordinary manner, as described in 

Ovcharenko et al. It follows that the general principle held in Ovcharenko et al. has 

to be interpreted in such a way so as to accommodate alleged violations of acquired 

rights and the particular circumstances of the present cases. 

72.� Actions taken in the implementation of decisions of
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21. The Organization has thus fully complied with the 

obligations it derives from its membership of the common system. 

But it may not in that way decline or limit its own responsibility 

towards the members of its staff or lessen the degree of judicial 

protection it owes them. The Tribunal has already had occasion to 

speak of that responsibility and to stress the duty of any organisation 

that introduces elements of the common system or any other outside 

system into its own rules to make sure that the texts it thereby 

imports are lawful: see Judgment 825 (
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78.
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Merits 

84.� The Tribunal shall now examine whether the contested decisions violate the 

Applicants’ contractual or acquired rights. 

85.� Pursuant to art. 101(1) of the Charter of the United Nations, “[t]he staff shall 

be appointed by the Secretary-General under regulations established by the General 

Assembly”. Article 101(3) further provides that “[t]he paramount consideration in 

the employment of the staff and in the determination of the conditions of service 

shall be the necessity of securing the highest standards of efficiency, competence, 

and integrity”. 

86.� In turn, staff regulation 12.1, initially adopted in 1946 and consistently 

reiterated in the Staff Regulations afterwards, provides that “[t]he present 

Regulations may be supplemented or amended by the General Assembly, without 

prejudice to the acquired rights of staff members”. This means that notwithstanding 

that which is purported to be done, it shall not pr
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expression “net base salary” is more generally used in the Staff Regulations and 

Rules, notably for the calculation of the dependency and transitional allowances. It 

is understood, however, that the two expressions bear the same meaning. The 

Tribunal will therefore use the terminology commonly used in the current edition 

of the Staff Regulations and Rules, and refer to “net base salary” as being the gross 

salary minus staff assessment. 

92.� Throughout time, the Applicants’ gross and net base salaries increased, as 

announced in their letter of appointment, either by
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methodology used for its calculation. He further asserts that the amount of gross 

salary is of no relevance for the staff members as it is never paid to them and it is 

not determinative of the net salary. In this respect, the Respondent states that 

“[u]nlike in the outside world, where the gross salary is reduced by income tax, staff 

assessment is an add-on to the net salary, which is the starting point of the 

pay-setting process. In other words, the gross salaries are established by grossing 
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salary, which was also specified in their letter of appointment. Irrespective of the 

mode of calculation of the salary, the issue at sta
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former United Nations Administrative Tribunal Judgment No. 273, 

Mortished (1981) and the separate opinion of Judge Stern in the former United 

Nations Administrative Tribunal Judgment No. 1253, Ittah (2005)). Indeed, this 

principle has generally been recognised by the principal international administrative 

tribunals, whether explicitly using this term or not, including by the former United 

Nations Administrative Tribunal (see, e.g., Judgments No. 19, Kaplan (1953), 

No. 82, Puvrez (1961), No. 273, Mortished (1981), confirmed by the ICJ’s Advisory 

Opinion on the Application for review of Judgment No. 273 of the United Nations 

Administrative Tribunal; by the ILOAT (see, e.g., Judgments No. 61, 

Lindsey (1962), para. 12; No. 365, Lamadie (No. 2) and Kraanen (1978), No. 391, 

Mertens n° 2
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the Staff Regulations and Rules, which may be subject to change. Initially, the 

former United Nations Administrative Tribunal and the ILOAT found that only the 

terms set out in the staff members’ letters of appointment were protected against 

unilateral changes. Then, the protection was extended to prevent retroactive 

amendments to statutory elements, namely those which would deprive staff 

members of accrued rights for services already rendered (see, e.g., ILOAT 

Judgment No. 51, In re Poulain d’Andecy (1960); former United Nations 

Administrative Tribunal Judgments No. 360, 
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A fundamental term of a contract is a stipulation which the parties 

have agreed either expressly or by necessary implication or which 

the general law regards as a condition which goes to the root of the 

contract so that any breach of that term may at once and without 

further reference to the facts and circumstances be regarded by the 

innocent party as a fundamental breach. 

116.� A fundamental and essential term of employment may be expressed in the 

staff members’ letters of appointment or in the internal laws of the Organization. 

As the World Bank Administrative Tribunal held in de Merode et al., “[i]n some 

cases the distinction will rest upon a quantitative criterion; in others, it will rest on 

qualitative considerations”. However, a term of employment which is explicitly set 

out in a letter of appointment is presumed to be fundamental and essential (Ayoub, 

at paras 14-15, Mertens, de Merode et al., at para. 43). 

117.� In this connection, the Tribunal notes that the terms of appointment currently 

set out by the Organization in the letters of appointment of its staff members are 

very limited, as per the provisions of sec. (a) of Annex II to the Staff Regulations 

and Rules. They relate essentially to the identification of the post, the commencing 

date of the appointment, its duration and the ways to terminate it, the salary and the 

applicable legal regime. These are the basic and fundamental elements of any 

contract of employment. Given that they are explicitly set out in the letters of 

employment, by contrast to other more general terms which are to be found in the 

Staff Regulations and Rules, it is reasonable to pr
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119.� However, if the altered term of appointment is found to be less fundamental 

and essential, the Tribunal must then examine, inter alia, the reasons for the change 

and its consequences for the staff members (see Ayoub, at para. 14, second and third 

prong of the test; de Merode et al., at paras. 45-48). Non-fundamental and essential 

terms of employment may be unilaterally changed by the Organization in the 

exercise of its power, subject to some limits and conditions. 

120.� Applying this test to the present cases, the Tribunal finds that the salary is a 
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122.� The Tribunal further finds that as their salaries increased over time as per their 

letter of appointment, the Applicants accrued a right to be paid the newly 

determined salaries. The new quantum being substituted for the initial ones set out 

in the letters of appointment and forming part of the contractual relationship 

between each Applicant and the Organization as it evolved throughout time. The 

quantum of the Applicants’ new salaries thus enjoys the same protection as their 

initial ones. In this connection, the ILOAT acknowledged in Ayoub that the doctrine 

of acquired right “cover[s] not just terms of appointment that were in effect at 

recruitment but also terms that were brought in later and were calculated to induce 

the staff member to stay on” (see also de Merode et al., at para. 41). In any event, a 

potential increase of salaries was already foreseen in the Applicants’ letters of 

appointment, hence the increased amount has become an inviolable part of their 

terms of appointment. 

123.� As discussed above, the implementation of the Unified Salary Scale to the 

Applicants led to a reduction of their gross salaries. The Applicants’ net base 

salaries were also reduced by about 6%, due to the reduction of their gross salaries 

as well as an increase of their staff assessment, for which the rate is no longer based 

on the dependency status of staff members. Concretely, the Applicants lost 6% of 

their net base salaries which they previously received based upon them having 

dependents. Because this additional payment made to the Applicants on account of 

their dependents was initially embedded in their salaries, which is a fundamental 

and essential term of employment, it could not be unilaterally reduced by the 

Organization or discontinued for that matter, irrespective of the reason for the 

change or its impact. By removing a component of the Applicants’ salary, the 

Organization unilaterally altered the composition and methodology for the 

calculation of the Applicants’ gross and net base salaries to their detriment, without 

their consent or agreement in any manner first obtained. 
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124.� The introduction of a spouse allowance is insufficient to safeguard the 
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  145. According to the Office of Legal Affairs, the 

tribunals had been clear that, irrespective of the question of 

acquired rights, any proposed changes to the Staff Regulations 

and Rules must not be “arbitrary” and must promote 

implementation of the principles in Article 101 of the Charter of 

the United Nations, that is, the requirement that the paramount 

consideration in the employment of the staff and in the 

determination of the conditions of service should be the necessity 

of securing the highest standards of efficiency, competence and 

integrity. The ILO Administrative Tribunal had similarly held 

that an international organization should refrain from any 

measure that was not warranted by its normal functioning or the 

need for competent staff. The rationale for the requirement 

appeared to be to ensure that the effect of an amendment to the 

Staff Regulations and Rules (individually or cumulatively) 

should not be so draconian as to undermine the very functioning 

and health of the international civil service system. 

  146. The Office of Legal Affairs found that although the 

United Nations Appeals Tribunal had discussed substantively the 

concept of acquired rights in some 60 cases, only in 

approximately 12 of those did the Tribunal find a breach of an 

acquired right. The ILO Administrative Tribunal had likewise 

interpreted the concept of “acquired rights” conservatively. Of 

around 80 cases relating to acquired rights, it had found a breach 

of an acquired right in only two cases, one of which related to the 

discontinuance of the reimbursement of travel expenses, while 

the other concerned an amendment to a pension scheme. 

  147. According to the Office of Legal Affairs, acquired 

rights could be seen as rights that derived from the staff member’s 

contract of employment and accrued through service. Pursuant to 

the applicable legal principles, amendments to the rules that 

breached acquired rights would not withstand a challenge before 

the tribunals successfully. However, even in cases in which an 

amendment to the rules might not affect an acquired right, the 

administration of an organization had on occasion opted to 

implement the amendment in such a way as to permit staff to 

continue to take advantage of a benefit to which they were 

entitled prior to the amendment, for a limited period of time. This 

was commonly referred to as a “transitional measure”. 

Transitional measures could also include, for instance, deferral of 

the implementation of the amendment for a number of years, 

progressive alteration of the modalities for a reduction of 

allowances, payment to each affected staff member of an amount 

to counter act any negative effect of the amendments on 

allowances they might receive in future. 
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 (b) Compensation for harm, supported by evidence, 

which shall normally not exceed the equivalent of two years’ net 

base salary of the applicant. The Dispute Tribunal may, however, in 
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a.� To rescind the Secretary-General’s decisions to convert a portion of the 

Applicants’ salary into a separate allowance in implementing the Unified 

Salary Scale; and 

b.� To reject all other claims. 

 (Signed) (Signed) (Signed) 

Judge Rowan Downing Judge Teresa Bravo Judge Alexander W. Hunter, Jr. 

Dated this 29th


