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Introduction

1.  The Applicant, a senior staff member of the United Nations Conference on
Trade and Development (AUNCTADO), contests the decision to waive his
diplomatic immunity with regard to a dispute over the lease of an apartment, as

notified to him by memorandum dated 10 May 2016.

2. By way of remedies, he requests the rescission of the contested decision, as
well as compensation in the amount of one-yeards net base pay for any
consequential losses and for moral damages and costs for abuse of process by the

Respondent.

Facts

3. The Applicant serves as Director, Division on Globalization and
Development Strategies, UNCTAD, at the D-2 level. He enjoys diplomatic
immunity according to art. V, Sec. 16 of the 1946 Agreement on Privileges and
Immunities of the United Nations concluded between the Organization and the

Swiss Confederation (fiHost Country Agreemento).

4.  On 12 February 2010, the Applicant and his then wife, who was also a
senior official of UNCTAD enjoying the same kind of immunities, signed a lease
agreement for an apartment in Geneva that they rented as their personal residence.
This apartment was situated at approximately 30 minutes by car from their
workplace, or about one hour at rush hours. The contract set the lease period at
three years and 15 daysd®from 16 March 2010 to 31 March 20133and the rent at
CHF10,175 per month.

5. Prior to the expiration of the lease, the spouses decided to relocate to
another apartment they found considerably closer to the United Nations premises,
given that the then Applicantos wife suffered from a neurological disorder and her
doctor recommended reducing the time and stress of a lengthy commute. They
provided the landlord with a three-month notice, according to a clause for early

rescission that senior United Nations officials are entitled to have included in their
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which he would have to forward the request to the Office of Legal Affairs

(AOLAO0), United Nations Headquarters, for decision.

10. On 26 October 2012, the Applicant and his then wife wrote to the Senior
Legal Adviser, UNOG, that they did not consider the matter as private and
requested the immunity not to be lifted, attaching an undated memorandum

supporting their assertion. They also sent:

a. A medical certificate from the Applicantés wifes neurologist, dated
23 October 2012, stating that her condition could aggravate as a result of
driving a long distance under stressful circumstances, which made a
reduction of her driving time between her domicile and her work

advisable, and

b. A second medical certificate by a Medical Doctor of the Medical
Services Section, UNOG, dated 24 October 2012, supporting the same

conclusions.

11. The Senior Legal Adviser, UNOG, replied, on 29 October 2012, that fifrom
a strictly legal point of view, [he] did not share [the Applicantés] analysiso and
that, as per standard practice, he would have to transmit the request to OLA,
together with the Applicantés observations, which he did. By a further email of
30 October 2012, the Senior Legal Adviser clarified that his Office did not make
its own recommendations on immunity waiver requests, and that, in accordance
with the Agreement, fiwaivers must in general be granted by the UN, but special
circumstances (such as those [the Applicant] describe) may be taken into

considerationo.

12. By memorandum dated 12 November 2012, the Assistant Secretary-General
(ASG0), OLA, informed the Senior Legal Adviser, UNOG, of the decision to
waive the Applicantés and his then wifeds immunity for the purposes of civil

proceedings for the alleged non-payment of rent for an apartment in Geneva.
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13. The Senior Legal Adviser, UNOG, informed the Swiss Mission of the
decision to lift the immunities, by memorandum of 14 November 2012. He shared

a copy of this memorandum with the Applicant on the same day.

14. On 14 December 2012, the Applicant emailed the ASG, OLA, asking for

clarification on the lift of his and his wifeds immunity.

15. The Applicant made a request for management evaluation of the decision to
waive his diplomatic immunity on 10 January 2013, which the Management
Evaluation Unit (IMEUO) rejected as irreceivable ratione materiae. The Applicant

did not further challenge this decision.

16. On 11 January 2013, the Senior Legal Adviser, UNOG, wrote to the
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19. By Judgment dated 15 October 2015, a Geneva court ruled against the
Applicant and his then wife and ordered them to pay CHF90,450 plus 5% interest
as of 1 December 2012. The Applicant and his former spouse did not appeal this

Judgment.

20. On 23 October 2015, the Organization decided to lift the Applicantis
immunity from legal process in the context of another claim for non-payment of

rent by a different landlord.

21. On 8 April 2016, the landlord who had been awarded compensation by the
Judgment of 15 October 2015 requested the Swiss Mission to seek from the
United Nations the waiver of the Applicantds immunity with respect to the

execution of said Judgment.

22.  On 28 April 2016, the Swiss Mission requested the Senior Legal Adviser,
UNOG, the lifting of the Applicantds immunity. The Senior Legal Adviser
forwarded this request to OLA on 2 May 2016.

23. Having been informed of such request, the Applicant provided comments
thereon to the ASG, OLA, on 3 May 2016, claiming that the legal proceedings in
question were ffrivolous and pursued merely to harass and extort moneyo, and

requested the rejection of his immunity being lifted.

24. By memorandum of 9 May 2016, the ASG, OLA, advised the Senior Legal
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f. The decision failed to take a number of critical factors into account,
rendering it arbitrary and improper. The entire rationale for vacating the

apartment was ignored. The decision of the spouses to vacate the apartment
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i The Respondentds allusion to another instance of request®and
granting®of the Applicantds immunity lifting is misleading. Prior to the

Applicantts wifeds separation from service, her and the Applicant lived in
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was purely private. The link the Applicant tries to create with his then
wifeds official functions, noting that Medical Services, UNOG,
recommended the reduction of her commuting time between her office and
apartment, is far-fetched. This recommendation cannot be construed as
requesting the couple to unilaterally terminate a lease agreement that was

not due to expire until over a year later and cease paying the rent;

h.  The decision at issue was not taken flautomaticallyo. Several
communications took place between the Senior Legal Officer, UNOG, and

the Applicant®inter alia advising him on the best course of action and
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occurrence of any abuse in connection with the privileges and
immunities of the Organization.

38. Clearly, these provisions lay down the existence of immunities for the
Organizationds staff and set out their contours®which, relevantly, include the
possibility for the Secretary-General to waive them. In view of this, it is patent
that immunities have been incorporated into the terms of appointment of United
Nations staff members®including at the highest level of the Organizationds legal
order and ever since its inception®thereby becoming part and parcel of their

status and conditions of service.

39. Furthermore, a decision to waive the immunity of a given staff member has
evidentdpotentially dramatic®effects on his or her legal situation. In the case at
hand, such consequences are significant and extremely concrete. In this light, the
Tribunal finds that the contested decision meets all the features of the definition of
an administrative decision adopted by the Appeals Tribunal (following UNAdT
Judgment No. 1157,
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53. Regarding the so-called fiimplicationo of the Organizationbs
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Duty of care

64. The relevant case law has recognised that the Organization has an obligation
to act fairly and in good faith with its staff and a duty of care concerning its
employees (Pirnea 2013-UNAT-311; Allen UNDT/2010/009; McKay
UNDT/2012/018, confirmed in McKay 2013-UNAT-287). Since the Applicant
repeatedly states that, further to the waiver of his immunity, he was exposed to
abuse and alludes in various ways to the Organization not having protected and/or
supported him, it is appropriate for the Tribunal to examine if the Administration

upheld the above-mentioned duties vis-"-vis the Applicant.

65. In this regard, the record shows that the Applicant was promptly made
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Entered in the Register on this 13™ day of September 2017

(Signed)
Ren® M. Vargas M., Registrar, Geneva
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