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the position of Chief Aviation Officer at the P-5 level, for a temporary period 

effective the date [he] assumes the functions at the [P-5] level”. 

6. On 13 March 2015, the Applicant filed both a request for management 
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2016, the motion was granted and the parties were instructed to file  the documents by 

8 August 2016 and their closing submissions by 15 August 2016. 

14. On 8 August 2016, the parties filed a joint signed statement informing 

the Tribunal that they do not seek to adduce additional evidence and that the case can 

be decided on the papers. The parties further stated that they a re amenable for 

an informal resolution of the case either through the Office of the O mbudsman or 

through inter partes discussions.  

15. On 9 August 2016, by Order No 192 (NY/2016), the parties were instructed to 

inform the Tribunal if they would like to proceed with informal set tlement 

negotiations either through the Office of Ombudsman or through inter partes 

discussions and what time limits are to be provided in this scope. 

16.  On 10 August 2016, the parties informed the Tribunal that they intended to 

proceed with informal settlement negotiations through inter partes discussions and 

requested the proceedings be suspended until 7 September 2016. 

17. By Order No.198 (NY/2016), the Tribunal suspended the proceedings until 

15 September 2015. On 15 September 2016, the parties filed a motion for further 

suspension of the proceedings. By Order No.216 (NY/2016) issued on 16 September 

2016, the proceedings were suspended until 29 September 2016. 

18.  On 30 September 2016, the parties filed a joint submission informing 

the Tribunal that the settlement efforts were not successful a nd that they will file their 

closing submissions by 11 October 2016. 

19. On 11 October 2016, the parties filed their closing submissions. 

Applicant’s submissions 

20. The Applicant’s principal contentions, submitted in his applicati on, are as 

follows (footnotes omitted): 
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The Administration’s exclusion of the Applicant’s application was 

arbitrary and unfair; it was based on a complete lack of authority or 
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23. Limiting the selection of Applicants even to be considered for 

the post only to UNMISS staff members is inconsistent with thi s 

expectation. It is also expressly contrary to the intended p romotion of 

staff mobility, as requested by the General Assembly, and the 

Organization’s desire to encourage staff to serve in non-family 

missions or duty stations (as reflected in the relaxed later al moves 

requirements for such candidates at the P-4 level). 

 

The unlawfulness of the Administration’s actions was established by 

Meeran J. when ordering a Suspension of Action and is reinforced by 

the Administration’s decision to proceed with the recruitment exercise 

in breach of that Order 

 

24. The prima facie unlawfulness of the contested administrative 

decision was established by Meeran J. in his Order on Suspension of 

Action of 13 March 2015. Meeran J. reasoned as follows: 

 

As a current staff member with a continuing appointment and 

one who is on a roster for such a position, the Applicant is 

eligible to apply for such a post absent a cogent reason why  he 

should not. The rather curt reply provides no explanation as to 

why the restriction of the temporary job opening is to UNMISS 

staff only.  

 

The Applicant is a staff member at the Department of Fiel d 

Support in New York. It would appear that the Human 

Resources Officer may have mistakenly read the note quoted at 

para. 3 to mean that the temporary job opening is restricted to 

candidates already based at the duty station when in fact such  

a restriction would only be applicable if funding was an issue. 

Even if it turns out subsequently that such an issue arises, it 

would be necessary for the Administration to justify 

the restriction. Accordingly, the exclusion of the Applicant 

satisfies the legal test the decision appears to be prima facie 

unlawful. 

 

25. The analysis of Meeran J. is both apposite and telling. The  law 

requires that administrative decisions must be made based on proper 

reasons and the Administration has the duty to act fairly, justly and 

transparently in dealing with its staff members, including in m atters of 

appointments, separation, and renewals. As explained above, in 

the present case no reasonable basis can be discerned for the decision 

not to consider the Applicant for the advertised TJO. It was arbitrary 

and unfair, finds no basis in law and cannot be accepted as a legitimate 

exercise of policy. 
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26. In addition, the Applicant notes with concern that such initial 

unlawfulness has been compounded by the Mission’s apparent 

decision to proceed with recruitment against the TJO, in breach of this 

Honourable Tribunal’s Order on Suspension of Action. Such 

a decision would constitute a further striking example of 

the fundamental unlawfulness which has characterised 

the Administration’s conduct throughout the recruitment exercise. 

Respondent’s submissions 

21. The Respondent’s principal contentions, submitted in his reply, are as follow s:  

21.  On 24 February 2015, in accordance with section 3.4 of 

STIAI/20I 0/4.Rev. 1 and Section 3.2 of STIAI/2003/3, taking into 

account the operational requirements of the mission, the TJO was 

advertised internally within UNMISS, via internal email and 

the mission's bulletin board, providing eligible staff within UNMISS 

the opportunity to compete for the Position. Consistent with Section  

3.4 of ST/AI/201 O/4.Rev.l, the TJO was posted for the period of one 

week. 

22. It would have been impractical and a misuse of resources to 

advertise the TJO Organization-wide and open the Position to 

non-mission staff. The Position was for a temporary period, six 

months, while the incumbent was on temporary duty assignment with 

UNMEER. Importantly, the Position was broadcast internally t o 

UNMISS staff in order to ensure the effective and efficient delivery of 

services, given the demands and requirements of the Aviation Section 

within UNMISS. The Organization determined that as a result of it s 

requirements, an internal temporary assignment was the better  course 

of action to fill the Position ( D’Hellencourt, UNDT/2010/018). This 

would result in the internal assignment of a pre-qualified staff 

member, who could begin work as soon as possible and without 

the requirement of obtaining a visa to travel to Sudan, which can take 

months and sometimes over a year. Furthermore, in comparison to 

advertising a TJO Organization-wide, such as used on iSeek, 

an internal TJO for the Position would require much less time in 

the search and selection of a qualified staff member. 

The TJO specified that it was limited to internal candidates 

23.  As stated, pursuant to Section 3.4 of ST/AI/2010/4.Rev.1, 

the Administration may limit the circulation of a TJO to the intr anet 

and/or other means, such as email, within the duty station concerned. 

Further, “if deemed necessary and appropriate” the Administration 

may also advertise the TJO externally, beyond the duty station 

concerned. In this case, the Administration specified in the TJO t hat it 
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was not open to external candidates and limited the circulati on of 

the TJO within UNMISS. 

24. Furthermore, TJO provided that subject to the funding of 

the position the TJO “may be limited to candidates based at the duty 
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Section 3  

Temporary job opening, selection and appointment process 

Temporary job opening 

3.1 When a need for service for more than three months but less than 

one year is anticipated, a temporary job opening shall be issued by 

the programme manager. 

3.2 While the decision to issue a temporary job opening for a need for 

service for three months or less is made at the discretion of 

the programme manager, any extension beyond three months shall 

require the issuance of a temporary job opening. 

3.3 The temporary job opening shall include a description of 

the qualifications, skills and competencies required and reflect 

the functions of the post, using to the greatest possible extent 

the database of generic job profiles maintained by the Office of 

Human Resources Management. Each temporary job opening shall 

indicate the date of posting and specify a deadline by which all 

applications must be received. 

3.4 Temporary job openings shall be posted for a minimum of one 

week on the Intranet or be circulated by other means, such as e-m ail, 

in the event that an Intranet is not available at the duty station 

concerned. A temporary job opening may also be advertised externally 

if deemed necessary and appropriate. 

Evaluation, selection and appointment or assignment 

3.5 The department/office will assess the candidates’ applicat ions in 

order to determine whether they are eligible, and whether they  meet 

the minimum requirements, as well as the technical requirements and 

competencies of the temporary position. Such assessment will be 

undertaken through a comparative analysis of the applications. 

The assessment may also include a competency-based interview 

and/or other appropriate evaluation mechanisms, such as written tests, 

work sample tests and assessment centres. Following a competi tive 

process, the head of department/office shall make the select ion 

decision, up to and including the D-1 level. 

… 

Section 5 

Eligibility 

Eligibility of a staff member who has held or is holding a fixed-term, 

continuing or permanent appointment 

5.1 A current staff member who holds a fixed-term, permanent or 

continuing appointment may apply for temporary positions no more 
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Secretariat or separately administered funds and programmes (arts. 3.1(c) and 

8.1(b) of the Statute); 

b.  The application is receivable ratione materiae if the applicant is 

contesting “an administrative decision that is alleged to be in non-compliance 

with the terms of appointment or the contract of employment” (ar t. 2.1 of 

the Statute) and if the applicant previously submitted the contested 

administrative decision for management evaluation, where required 

(art. 8.1(c) of the Statute); 

c.  The application is receivable ratione temporis if it was filed before 

the Tribunal within the deadlines established in art. 8.1(d)(i)–(iv) of 

the Statute and arts. 7.1–7.3 of the Rules of Procedure. 

25. It results that, in order to be considered receivable by the Tribunal, 

an application must fulfil all the mandatory and cumulative requirements mentioned 

above.  

Receivability ratione personae 

26. The Applicant is a current staff member (Air Transport Off icer) at the P-4 

level in the UN Secretariat, Department of Field Support, Logistic Support Division, 

Air Transport Service, holding a continuing appointment and therefore 

the application is receivable ratione personae. 

Receivability ratione materiae 

27. The Applicant is challenging the  decision to determine him ineligible for 

consideration for a temporary job opening for the position of Chief Aviation Officer, 

P-5 level with UNMISS and the related administrative decision to conduct 

the recruitment exercise without him in breach of Order No. 46 (NY/2016) , which are 

administrative decisions subject to a management evaluation request. The Applicant 

filed a management evaluation request before the MEU on 13 March 2015 within 60 
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days from the date of notification—3 March 2015 and therefore the a pplication is 

receivable ratione materiae. 

Receivability ratione temporis. 

28.  The Tribunal notes that the Applicant filed the present applic ation on 10 July 

2015, within 90 days from the date when the deadline for the Management Evaluation 

Unit’s response expired—12 April 2015 thereby rendering the application  receivable 

ratione temporis. 

Issuance of the TJO  

29. The Tribunal notes that, as stated by the Respondent on 4 February 2015, 

the incumbent of the position was selected for an eight weeks te mporary duty 

assignment to UNMEER and on 24 February 2015, the TJO for the position was 

broadcasted internally with UNMISS, via email to all staff members and on 

the UNMISS’s Board.  

30. The Tribunal observes that there is no information provided regarding 

the starting date of the temporary assignment of the incumbent of the position with 

UNMEER and that the TJO was issued 20 days after his selection.  

31. Pursuant to secs. 3.3 and 3.4 of ST/AI/2010/4/Rev.1 it is mandatory (“shall”) 

for the TJO to: 1. include a description of the qualifications, skil ls and competencies 

required; 2. reflect the functions of the post; 3. indicate the date of posting and 

specify a deadline by which all the applications must be rece ived; 4. be posted for 

a minimum one week on the intranet or to be circulated by other means , such as 

e-mail, in the event that an intranet is not available at the duty station concerned.  

32. The TJO for the P-5 Chief Aviation Officer mentioned the following 

elements: the duty station, Juba, the duration of the TJO, 6 months, the estimated start 

date, 10 March 2015, the fact that the TJO was not open to external c andidates, 

the duties and responsibilities, the required qualifications and expressly included 
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notes explaining that “A current staff member who holds a fixed term, permanent or 

continuing appointment may apply for temporary positions not more than one level 

above his or her grade […]. A staff member holding a temporary appointment shall 

be regarded as an external candidate when applying for other positions”, t hat “Subject 

to the funding source of the position, this temporary job opening may be limited to 

candidates based at the duty station” and that “The expression ‘Internal candidates’ 

shall mean staff members who have been recruited after a competitive examination 

under staff rule 4.16 or after the advice of a central review body under staff rule 

4.15.” 

33. The Tribunal notes that, even if the temporary duty assignment was less than 

three months (eight weeks), the programme manager exercised his discretion to issue 

a temporary job opening. It appears that on 24 February 2015 the temporary duty 
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36. 
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39. In the present case the Tribunal concludes that the decision to consi der 

the Applicant ineligible for the TJO taken against the mandatory l egal provisions 

regarding temporary appointments mentioned above is unlawful and breached 
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Irreparable damage 

15.  The Applicant is in the fortunate position of being on the roster  

for such a post. It is not unreasonable to suppose that he would stand 

a good chance of being favourably considered. If another candidate is 

selected, the loss of opportunity of advancing his career by performing 

duties at a higher grade will be lost for an indeterminate pe riod and 

may never arise in the foreseeable future. In this regard, the Tribunal 

notes the Applicant's assertion that within the Organization, there
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application for a continuing appointment (Annex A17) has been 

significantly harmed by having his opportunity for professional growth 

and career advancement so limited. 

29. In particular, it should be noted that there were at the time  of 

the Applicant’s request for Management Evaluation only six P-5 posts 

for technical aviation specialists in the entire Organization and that 

figure is currently being reduced to three P-5 posts as a res ult of DFS 

structural reform involving supply chain management. The natural 

corollary to this is that opportunities for promotion to that level are 

extremely rare, and getting rarer. Additionally, the TJO in UNMISS 

would have provided the Applicant with an invaluable opportunity to 

broaden his experience and skills base, including, for example, in 

the field of supply chain management. Experience of supply chain 

management, which is simply not available to Air Transport Officers 

in New York, offers a significant advantage in terms of career 

development. 

30. In 
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process in the sense that he was to be the selected candidate
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Conclusion 

49. In the light of the foregoing The Tribunal DECIDES: 

a. The Application is granted in part. 

b.  The Tribunal finds that the UNMISS Administration unlawfully 

excluded the Applicant from being considered for the TJO. 
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