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Due to the extensive ddtaf facts and issues,
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8. The three witnesses listed above were called on behalf of
the Respondent, and provided the relewastimony in so far as it related to

each of the Applicants concerned.

9. On 15 April 2016, the parties file their consolidated closing

submissions in relation to this case and related six cases.

Facts

Employment with the Organization

10. The Applicant was a long-servingmployee of the United Nations,
having joined the Organization in 1984d having worked for approximately
20 vyears. The Applicant received permanent appointment effective
30 June 2009.

11. The Applicant had been worlgnas a Working Leader until
20 April 2014 at the TC-6 level, step 6. Effective 1 September 2014, the

Applicant accepted early retirement at age 55.

15 August 2013 report of the ACABQ (A/68/7)

12. On 15 August 2013, the Advisory Committee on Administrative and
Budgetary Questions (“ACABQ”) pubhled report A/68/7 (First report on
the proposed programme budget for the biennium 2014-2015), in which it
included proposals for specific postso® abolished, including in DGACM.

13. At para. 1.107, the repbrrecorded the ACABQ’s enquiry as to
the potential impact of post abolitimn staff in the Publishing Section who
might lose employment if the budgeias approved. The report noted that
the Department was “actively engagedith OHRM and other offices to
“address the matter proactively”:
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Abolishments

1.106 A total of 99 posts are proposed for abolishment,
including 4 General Service (Principal level), 56 General
Service (Other level) and 39rades and Crafts posts, at
Headquarters under subprogrammes 3 and 4, as follows:

(©) The abolishment of 39 Trades and Crafts posts
and 22 General Service (Othevéd) posts in the Reproduction
Unit and the Distribution Unit, reflecting the completion of
the shift to an entirely digital printing operation ... ;

1.107 The Advisory Committee enquired as to the potential
impact of post abolishment on staff and was informed that
the staff in the Publishing Section who might lose employment
would be affected if the pposed budget were approved. In
anticipation of this possibility, iv

w [(and Assembl.1lresolutic)468/246bolishments
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communication must display tharfctional title of the decision-
maker.

5. A draft decision for the Secretary-General's
consideration is attached.

Secretary-General’s approval of termination of appointments

16. By memorandum dated 31 December 2013, the Secretary-General
approved the terminatioof the appointments o$taff members listed in

the USG/DM’s proposal dated 30 December 2013, “on the grounds of
abolition of posts pursuatt staff regulation 9.3(a)(&nd staff rule 9.6(c)(i)”.
Attached to the Secretary-Generaliemorandum was a table of 34 staff
members on permanent appointmemntsljdating for each staff member their
level, entry on duty; datef birth; age; retirement age; visa status; and

nationality.

Termination letter of 31 December 2013

17. By letter dated 31 December 20Xkigned by the Executive Officer,
DGACM, the Applicant was informed as follows:

On 27 December, the General Assembly approved
the Secretary-General’'s proposed programme budget for
the biennium 2014-2015, section 2 of which provides for
the abolition of 59 posts in the Publishing Section of
the Meetings and Publishing \ision of the Department for
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competencies and skills. Should you submit an application, you
are invited to so inform the DGACM Executive Office, which
will support you in liaising witithh
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Termination of permanent appointment

23.  The Applicant testified that, had hetired on 20 April 2014, he would
have lost a significanportion of his pension sieche had not completed

18 years of service. Consequentlyo avoid such loss, he requested
the Administration to extend his contrdot an additional four months so that

he could reach 18 years of servicee TAdministration granted his request but
specifically indicated that during d@h time he could not search for

an alternative position. Bh Applicant testified that he had no reasonable
alternative but to retire at the erad the four-month-extension. Effective

1 September 2014, the Applicant accepted early retirement at age 55, after

delayed termination of kipermanent appointment.

Applicant’s submissions
24.  The Applicant’s principal contenti@ may be summarized as follows:

a. The decision to abolish the Appdiot’'s post and to terminate his
permanent appointment was contraoyGeneral Assembly resolution
54/249, adopted on 23 December 1999, which emphasized that
“the introduction of new techihagy should lead neither to

the involuntary separation of staffor necessarily t@a reduction of
staff”. The ACABQ approved thbudget for 2014-2015 and proposed
abolishment of posts in thePublishing Section based upon
the assurances that DGACM was acting proactively to address
the matter consistent with rdgbon 54/249. The Administration has
failed to show that the General Assembly has rescinded its mandate as

reflected in General Assembly resolution 54/249;

b. The Secretary-General lacked the authority to terminate

the Applicant’s permanent appointmeRursuant to staff rule 13.1(a),
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the Applicant retained his perman
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due to abolition of posts. This
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approval of the 2014-2015 budget. On 31 December 2013 and
2 January 2014, DGACM published 19 job openings (including five

temporary job openings) in the General Service category for printing
and distribution operations in theadtings and Publishing Division.

All of the 19 staff members selected for these positions had received
notices of termination of their pmanent appointments or non-renewal

of their fixed-term appointments;

e. In 2013, DGACM secured estbudgetary funding from
the Government of Qatar to dslish a digitization project. On
7 February 2014, temporary job opayé were posted at the G-4, G-5
and G-6 levels. As an exceptiomakasure, these job openings were
limited to DGACM staff only;

f. The Applicant shared the respsibility for searching and
finding a position. It was not unreasable to expect that he would
demonstrate his interest in positions by applying for the positions in
a timely manner for which he considered himself suitable. This is
a fundamental requirement of ethstaff selection system. A job
application in the form of a personal history profile (“PHP”) form,
combined with a job interviewgre commonly and generally accepted
as the most efficient method o$sessing whether a staff member is
suitable for a position. Nor is it unduly burdensome to require a staff
member to express his or her insgrbéefore engaging in the task of
considering him or her for a job opening. The overwhelming majority
of affected staff members were ale apply for positions for which
they considered themselves suitable and were successful in their

applications;
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g. The Applicant has not adduced any persuasive evidence to
demonstrate that he was notffoeded due consideration in

the assessment of hislative competence;

h. The new positions created IDGACM in 2014 were filled
through a transparent and competitive selection process. In
the alternative restructuring proposal submitted to the Secretary-
General in May 2013, a staff repretaive for DGACM proposed that
“[s]election of the staff would becarried out in accordance with
the staff regulations and rules, andull transparency and consultation
with the staff, with priority give to the permanent and long-serving
fixed-term staff”. This is exactly what happened. In accordance with
the staff selection system, staff mieers were required to apply for
the positions that they considergdmselves suitable for and compete
for those positions.

Applicable law

Applicable law on termination of permanent appointments

26.

Staff regulation 1.2(c) provides:

General rights and obligations

(c) Staff members are swgt to the authority of
the Secretary-General and to assignment by him or her to any of
the activities or offices of the United Nations. In exercising this
authority the Secretary-Generahall seek to ensure, having
regard to the circumstances, that all necessary safety and
security arrangements are made for staff carrying out
the responsibilities entrusted to them;
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Staff regulation 9.3(a)(i) states:

Regulation 9.3

@) The Secretary-Generalay, giving the reasons
therefor, terminate the appamént of a staff member who
holds a temporary, fixed-term or continuing appointment in
accordance with the terms of las her appointment or for any
of the following reasons:

(M If the necessities of service require
abolition of the post or reduction of the staff;

Staff rule 9.6 states in relevant parts:
Rule 9.6
Termination

Definitions
(@) A termination within the meaning of the Staff
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emphasizes the need for established criteria for selection for termination and

priority on rehiring.

Consideration

Receivability

35. The Respondent submitted that the present application was not
receivable because thetime of termination given to the Applicant was not
an administrative decision as it was dagent on whether or not the Applicant

was subsequently selected for a position.

36. The letter of termination stated in no uncertain terms that the post
against which the Applicant had been placed was abolished by the General
Assembly effective 1 January 2014, and “as a result, the Secretary-General has
decided to terminate [his] permanentpoyment”. The letter further stated

that it “constitute[d] the formal notice dermination of [the Applicant’s]
permanent appointment” and that, fiijthe event [the Applicant is] not
selected for a position, ... [he] will be separated from service not less than
three months (90 days) of receipt of this notice”. This letter, without any doubt,
affected the Applicant’s tersnof employment, as it salted in the termination

of his employment by abolishment tife post he encumbered, with a three-

month notice.

37.  The Tribunal finds that, pursuant éot. 2.1 of the Tribunal’'s Statute,
the present application is receivablde Tribunal will now examine whether
the termination of the Applicant’s grloyment by abolishment of post was

lawful.
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Overview of relevant case law

United Nations Disputand Appeals Tribunals

38. As noted by the United Nations Appeals TribunalMasri 2016-
UNAT-626 (para. 30), “it is within theemit of management to organize its
processes to lend to a more efmi and effective operation of its
departments.” However, there is lang line of authorities regarding
the Respondent’s duties towards sta#mbers on abolished posts. In one of
the earliest Dispute Tribunatases on the subject matteDumornay
UNDT/2010/004 (case concerning thédnited Nations Children’s Fund
(“UNICEF"), affirmed on appeal)—the Tribunal examined in paras. 30-34
whether there were reasonable effeagsthe Administration to find alternative
employment for the applicant who was a permanent staff member on
an abolished post. The Tribunal found that the applicant failed to show that
UNICEF did not fulfil its obligations.

39. In Dumornay 2010-UNAT-097, the Appeals Tribunal affirmed
Dumornay UNDT/2010/004, referring in par2l to “reasonable efforts ... to
try to find [the Applicant] a suitable post”:

Dumornay [permanent stanember] was given a three-
month temporary appointmenttaf her post was abolished and
reasonable efforts were made the Administration to try to
find her [the Applicant—a permanent staff member] a suitable
post ...

40. In Bye UNDT/2009/083 (case concerning tbeited Nations Office of
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the requirement of good faith in the search for alternative employment
extended to other, non-permanent catiesgoof staff. TheTribunal therefore
considered and found that the Administration mboea fide efforts to find
alternative employment for the dmant, the holder of a fixed-term

appointment, although thos#ats were unsuccessful.

41. In Shashaa UNDT/2009/034 (case concerning the United Nations
Development Programme (“UNDP”); no appeal), paras. 25-27 and 39,
the Dispute Tribunal referred tsome of UNAdT pronouncements on good
faith efforts in finding alternative empyment for displaced permanent staff,
noting that “the employer can exq reasonable cooperation” from

the affected staff member.

42. In Mistral Al-Kidwa UNDT/2011/199 (case concerning UNICEF; no
appeal), paras. 50-74, the Tribunaldessed UNICEF’s rules for staff on
abolished posts, including additionabligations of the Administration with

respect to search faifternative employment.

43. In Tolstopiatov UNDT/2010/147 (case concerning UNICEF; no

appeal), the Tribunal addressed UNICERules for staff on abolished posts,

including additional obligations of the Administration with respect to search

for alternative employment. In para. 48¢ Tribunal -16y2. 0 xTJ 17.tTT2Yunal2g(725 TD i(
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discretion and the decisiomot to retain the staff member further was not
unlawful.

48. In El-Kholy UNDT/2016/102 (judgmentancerning UNDP; presently
under appeal), the Tribunakovided a detailed examation of the relevant
case law and made a number of siguaifit legal pronouncements of general
application. The Tribunal stated:

52. It is clear from staff te 9.6(a), (c) and (e) that
a termination as a result of the abolition of a post is lawful
provided that the provisions dhe Staff Rules are complied
with in a proper manner. It iglso abundantly clear from this
rule, read together with dtarule 13.1(d), that there is
an obligation on the Administratioto give proper and priority
consideration to permanentafit members whose posts have
been abolished. As such, a demsito abolish a post triggers
the mechanism and procedures intended to protect the rights of
a staff member under the Staff IBsIto proper, reasonable and
good faith efforts to find an altern
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available posts of a staff membadfected by the abolition can
only be assessed if that staffmiger had applied for the post.

68. On the contrary, in case abolition of post or reduction

of staff, the Organization may legpected to review all possibly
suitable available posts which are vacant or likely to be vacant
in the near future. Such posts can be filled by way of lateral
move/assignment, under the SeargtGeneral’'s prerogative to
assign staff members unilaterally to a position commensurate
with their qualifications, undestaff regulation 1.2(c). It then
has to assess if staff members affected by the restructuring
exercise can be retained against such posts, taking into account
relative competence, integrity, length of service, and
the contractual status of the fstemember affected. It is clear
from the formulation of sté rules 9.6(e) and 13.1(d) that
priority consideration must be accorded to staff members
holding permanent appointments.eférential treatment has to

be given to the rights of stafiembers who are at risk of being
separated by reason of a stural reorganisation. If no
displaced or potentially displaced staff member is deemed
suitable the Organisation may therden the pool of candidates
and consider others including texnal candidates, but at all
material times priority musbe given to displaced staff on
permanent appointments. The onus is on the Administration to
carry out this sequential exercise [(ai)-1(8.serc.m)8(e)-1(T* fequ TD d by w sta).s8o0d7n
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such available posts wasgiven to the Applicant.

The Administration did not evetook for available posts for
which the suitability of the Applicant, by way of placement or
lateral move, could have been considered before the termination
of her appointment took effect.

89. ... [T]he Administration failé to fulfil its obligations
under staff rules 9.6(e) and 13.1(&t).also failed in this duty
when it did not at least make assessment of her suitability for
other available posts. It follows that the decision to terminate
the employment of the Applicaby reason of an organisational
restructuring was not in compliance with the duty on
the Respondent under staff rule 8)6(ead together with staff
rule 13.1(d). The terminationn these circumstances was
unlawful.

49. In Hassanin UNDT/2016/181—which concerned the same post
abolition process that is discussedhr present case—tAeibunal found that

the Administration failed to fully honour ¢hmaterial provisions of staff rule
13.1 with respect to thApplicant, a G-4 levektaff member of DGACM.
The Tribunal found,inter alia, that the Organization committed material
irregularities and failed to act fully in compliance with the requirements of
staff rule 13.1(d) and (e). Thd&ribunal found that the onus was on
the Administration to carrgut a matching exercise and find a suitable post for
the applicant, who was a permanent staff member, prior to opening

the vacancy to others.

50. In Tiefenbacher UNDT/2016/183, the Applicant, a former D-1 level
permanent staff member of the Un
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process open to external candidates Thbunal found that staff rule 13.1(d)
envisaged a matching exercise that wlotelke into account various relevant
factors, such as the affected staffmier's contract status, suitability, and

length of service.

Former United Nations Adinistrative Tribunal

51. In Judgment No. 85Carson (1962) (case concerning a former staff
member of UNICEF), the UNAT statedzdras. 8—11 that a good faith effort
must be made by the Organization tadfialternative posts for permanent staff
members whose posts are abolished. UNAAT stated that “[ijn order to
prove that the staff rights have rnmten disregarded, the Respondent has to
show in this case: (a) that the Applitamas in fact considered for available
posts and (b) that thepflicant was genuinely foundot suitable for any of

them”.

52.  The UNAT long noted the importance relspecting the rights of staff
members on permanent appointmentsJiiigment No. 679%-agan (1994)
(case concerning a former staff memioérUNICEF), the UNAdT stated at
para. Xlll that the application oformer staff rule 109.1(c), which under
the former edition of the Staff Rules smit the order of retention of staff on
abolished posts, was “vital to thecsirity of staff who, having acquired
permanent status, must be presumechéet the Organization’s requirements
regarding qualifications”. The UNAdT furthstated that “whilesfforts to find
alternative employment cannot lhmduly prolonged and the staff member
concerned is required to cooperate fyllsuch efforts must be conducted “in
good faith with a view to avoiding, todhgreatest possible extent”, a situation
in which permanent staff members wihsignificant record of service are
dismissed and forced “to undergo ldied and uncertain professional

relocation”.
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53. In Judgment No. 1409%dussain (2008) (concerning a former staff
member of UNDP), the UNAdT held thtite obligation othe Administration
under former staff rule 109.1(c) meant that “oncéoaa fide decision to
abolish a post has been made atwmmunicated to a staff member,
the Administration is bound—again, in gofadth and in a non-discriminatory,
transparent manner—to demonstrate #Hiateasonable efforts had been made

to consider the staff member concerned for available and suitable posts”.

54. In Judgment No. 910Soares (1998) (concerning a former staff
member of UNDP), the UNAdT reiteratedat a good faith effort must be
made by the Organization to find altetive posts for permanent appointment
staff members whose posts are al@ts The Respondent must show that
the staff member was considered foaitable posts and vanot found suitable

for any of them prior to termination. The Tribunal has held in the past that
where there is doubt that a staff membhas been afforded reasonable
consideration, it is incumbent on th&dministration to prove that such
consideration was givends also Judgment No. 44Ahbas (1989); Judgment

No. 1128 Banerjee (2003)).

55.  Although the rulings of the UNAdT referred to above relate to cases
involving UNICEF and UNDP, the UNAdTound that a dutyJ 170 TD .00043soyith efbca0 T91
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Administrative Tribunal of the bernational Labour Organization

56. In El-Kholy UNDT/2016/102, the Dispute Tribunal included a number
of relevant pronouncements of the Adrsinative Tribunal othe International
Labour Organization (“ILOAT").

57.  InJudgment No. 1782 (1998), at para. 11, the ILOAT stated:

What [staff rule 110.02(a) othe United Nations Industrial
Development Organization] 8tles staff members with
permanent appointments to isefarence to “suitable posts in
which their services can be effeely utilized”, and that means
posts not just at the same geaddut even at a lower one. In
a case in which a similar prowisi was material (Judgment 346:
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63. Several years prior to Secrstdeeneral Hammarskjold’'s Oxford
lecture, the UNAAT expressed similaentiments in one of its earlier
judgments, remarking that permanent appointments have “been used from
the inception of the Secretariat to enstire stability of the international civil
service and to create a genuine bodyirdérnational civil servants freely
selected by the Secretary-General” (UNAdT Judgment No. G&8don
(1953)). The UNAdT subsequently remadkthat “[p]Jermanent appointments

are granted to those staff membensovware intended for the career service”
(UNAdT Judgment No. 8%;arson (1962)).

Alleged breach of General Assembly resolution 54/249

64. The Applicant submits that the decision to terminate his permanent
appointment was contrary to Genefasembly resolution 54/249 (Questions
relating to the proposed budgetr fthe biennium 2000-2001), adopted on
23 December 1999.

65. General Assembly resolution 249 (adopted on 23 December 1999)
stated:

The General Assembly,

59. Requests the Secretary-General to undertake
a comprehensive review of the pasructure of the Secretariat,
taking into account, inter aliathe introduction of new
technology, and to make propasah the proposed programme
budget for the biennium 2002-2003 to address the top-heavy
post structure of the Organization;

60. Welcomes the use of information technology as one of
the tools for improving the iplementation of mandated
programmes and activities;

Page 32 of 44



Case No. UNDT/NY/2014/086
Judgment No. UNDT/2016/195

62. Emphasizes that the introduction of new technology
should lead neither tthe involuntary sepation of staff nor
necessarily to a reduction in staff;

66. The Applicant submits that, subsequently, on 27 December 2013,
the General Assembly adopted resolution 68/246 based upon
the recommendation of the ACABQ (sA€ABQ report A/68/7) which relied

on the assurances provided by DGACM to address the matter proactively in
view of the explicit mandate of the Garal Assembly that the abolishment of
posts in the Publishing Section shouldt lead to involuntary separation of
staff.

67. General Assembly adopted resolution 68/246 stated:

The General Assembly,

18.  Also endorses, subject to the provisions of the present
resolution and  without edibshing a  precedent,
the recommendations of the Advisory Committee concerning
posts and non-post resourcescastained in chapter Il of its
first report on the proposedqgramme budget for the biennium
2014-2015.

68. The Tribunal notes that the Genefessembly resolution 54/249 pre-
dated the events in quEs by approximately 14 yas, and was obviously
issued in the context af different biennial cycle. The General Assembly’s
statement in para. 62 of resotni 54/249 that “the introduction of new
technology should lead neithtr the involunary separation nor necessarily to

a reduction in staff” were limited tihe biennium 2000-2001. The language of
the resolution indicates that its intention was not to take away the Secretary-
General’s lawful authority under the 8t&egulations and Rules to terminate
appointments following the abolition of posts (hence the use of the phrase
“should [not]” as opposed toshall [not]”). Notably, in this case it was

the General Assembly’s own apprbviay resolution 68/246, adopted on
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27 December 2013, of the proposal to ab
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71. The Tribunal therefore finds thahere was no breach of General

Assembly resolution 54/249.

Authority to terminate the Applicant’s contract

72.  The Applicant submits that the Secretary-General lacked the authority
to terminate his permanent appointthe The Applicant refers to staff
regulation 9.3(a)(i) and dtaule 9.6. He also relieto staff rule 13.1(a), which

states:

(a) A staff member holding a permanent
appointment as at 30 June 2009 or who is granted a permanent
appointment under staff rules 13®3(or 13.4(b) shall retain
the appointment until he or she separates from the Organization.
Effective 1 July 2009, all permanent appointments shall be
governed by the terms and conditions applicable to continuing
appointments under the Staff Regfidns and the Staff Rules,
except as provided under the present rule.

73. In his closing submission, the Applicant presented the following
argumentation in support of his contemtithat the Secretary-General lacked

the authority to terminate his permanent appointment:

15. ... [S]ince a staff member lidhg a permanent appointment

as of 30 June 2009 shall retathe appointment until he
separates from the Organization, the Secretary-General may not
terminate that appointment (i.einitiate the separation from
service) under [staff regulation] 9a3(i). This isan exception to

the rule pursuant to which all permanents appointments shall be
governed by the terms and conditions applicable to continuing
appointments.

17. The evidence establishedath[the Applicant] was
granted a permanent appointment prior to 30 June 2009 and has
been holding such appointment since then. Therefore, pursuant
to Staff [Regulation] 13.1(a), [thApplicant] had retained his
permanent  appointment tin he separated from

the Organization. The separation of [the Applicant] cannot be
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Compliance with the requirements of staff rule 13.1

79.  The Applicant submits that the Orgaaiion breached its obligations of
good faith and fair dealing by failing to respect the protections enjoyed by the
Applicant as a permanent staff mieer. The Applicant submits that

the Administration misplaced and shdtéhe responsibility for searching out
and finding suitable positions unto the shtguk of the Apptiant, contrary to

the established jurisprudence and rule 13.1(d), which place the onus on

the employer to be protective of the permanent staff members.

80. It is trite law that it is manageent’s prerogative to downsize or
retrench workers for sound, valid, lawif and good faith reasons. That such

prerogative is not unfettered is also trite law. With regard to permanent
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staff laterally (see also sec. 11 8T/Al/2010/3, which specifically permits

the placement of staff affected byddition of posts outside the normal
selection process). The evidence this case, including Mr. Nandoe’s
testimony, indicates that there were, fact, available posts against which

the Applicant could have been consgttras a staff member on continuing
appointment affected by post abolitiomithout having to apply and compete

for them. No evidence has been adduced as to whether these available posts
would have been at a higher lower level as compared to the Applicant’s

former post, and the Tribunal witlot speculate in this regard.

85. It is troubling that the Applicant, a permanent staff member on
an abolished post, was required—meach of staffrule 13.1—to apply
competitively for vacant positions, let alooempete for them with other, non-
permanent staff. There is no redporand indeed the Respondent did not
produce any evidence, of any distinatibeing made during these selection
exercises between permanent staff and other categories of staff. The evidence
in this case indicates that the Applicant and other permanent colleagues were
competing with staff members on fixed+teand/or temporary contracts. There
was no actual preference afforded to permanent staff.

86.  Unlike in El-Kholy, where the applicant was offered posts which she
declined, the Applicant in this case svaot offered any positions prior to
the abolishment of his post, or subsegubereto. The Respondent in this case
placed not an iota of evidence before ffribunal to show that the required
criteria were applied or considered,cBuas the Applicant’'s contract status,
suitability for vacant posts, special $jllength of service, competence and
integrity, nationality, etc., with a view to positioning him or offering him
a position. There was no evidencehah being placed in a redeployment pool
or of any effort to match his spetiskills, experiencefaking into account

other material criteria with a view tmatching him with any vacant, new, or
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opening positions. The documentary evideincéhis case, as well as the oral
testimony of Mr. Nandoe, Ms. Asokumandathe Applicant, illustrates that
the main method of retention ofaft was through a competitive process,

without consideration of priority critexisuch as contrattpe or seniority.

87.  Although the Administration took certaiactions in an effort to find

employment for the affected staff, as attested to by Ms. Asokumar—such as,

since 2013, training, temporargassignments to learn new skills, and waiving

the ASAT to allow staff in the Trades and Crafts category to apply to posts in

General Service category—the Admingion not only shifted the onus of

finding a suitable post onto the affectgdffiiminmbsessbupdsisnowvgre criteri Iv.1e—4/eria3tding
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against a lower level post so assecure his employment. As noted &
Kholy,

in case of abolition of post or reduction of staff,
the Organization may be expectedeview all possibly suitable
available posts which are vacant or likely to be vacant in
the near future. Such posts cae filled by way of lateral
move/assignment, under the SeargtGeneral’'s prerogative to
assign staff members unilaterally to a position commensurate
with their qualificationsunder staff regulation 1.2(c).

90. The Tribunal finds the Respondentléd to meet the requirements of
staff rule 13.1 to reassign the Applicant as a matter of priority to another post
matching his abilities and grade, and ifstiproved fruitless, to at least offer
him duties at a lower grade andden its search aoodingly (ILOAT
Judgment No. 3437 (2015)).

91. The Tribunal therefore concludes that the Organization committed
material irregularities and failed to datly in compliance with the framework
set out in staff rule 13.1(d)—(e) and 9.6(e).

Relief

92. By resolution 69/203, adopted on 18 December 2014 and published on
21 January 2015, the General Assemdnigended art. 10.5 of the Tribunal's
Statute to read as follows:

5. As part of its judgement, the Dispute Tribunal may only
order one or both of the following:

@) Rescission of the contested administrative
decision or specific performance, provided that, where
the contested administrative ale
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96. The Applicant was paid termination indemnity upon his separation
from service. As the Appeals Tribunal stated Bowen 2011-UNAT-183,

the Applicant’s termination indemnitghould be takerinto account when
awarding compensation. This is catent with the Appeals Tribunal's
pronouncement inWarren 2010-UNAT-059 that “the very purpose of
compensation is to place the staff memhbdahe same position he or she would
have been in had the Organization ctiegpwith its contractual obligations”.
Therefore, any amount of terminatiordemnity paid to ta Applicant upon his
separation is to be deducted from the final amount of compensation to be paid
as alternative to seission (see als&Koh UNDT/2010/040; Tolstopiatov
UNDT/2011/012;Cohen 2011-UNAT-131). It should baoted, in this regard,
that termination indemnity is separate and distinct from compensation for

unused annual leave amapension withdrawals.

97. In all the circumstances of the ggent case, the Tribunal finds it
appropriate, under arts. 10.5(a) and (b)itefStatute, to ater rescission of

the decision to terminate the Applicanfpermanent contract or, alternatively,
compensation in the amount of two years’ net base salary, minus any

termination indemnity paitb him upon his separation.

98. As a result of the Administrationfailure to make sufficient good faith
efforts to find him alternative suitable position, the Applicant’s appointment

was terminated. The Tribunal is sak&sfi on the evidence before it, that
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Orders
99. The application succeeds.

100. The decision to terminate the Applicant’'s permanent contract is

rescinded.

101. As an alternative to rescissiothe Respondent may elect to pay
the Applicant compensation in the amoahtwo years’ net base salary, minus

any termination indemnity paid to him upon his separation.

102. The Applicant is awarded the sumh USD7,000 as compensation for

emotional distress.

103. The aforementioned amounts shall bieéerest at the U.S. Prime Rate
with effect from the date this Jusgnt becomes executable until date of
payment. An additional five per cent shiadl applied to the U.S. Prime Rate 60
days from the date thisidgment becomes executable.

(Signed)
Judge Ebrahim-Carstens

Dated this 18 day of October 2016

Entered in the Register on this"@ay of October 2016
(Signed)

Hafida Lahiouel, Registrar, New York

Page 44 of 44



