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Introduction and Procedural History

1. The Applicant enterednto the service of the United Nat®ms a United
Nations Volunteer (UNV) with the (then) United Nations Organisation Mission in the
Democratic Republic of the Congo (MONUC) in August 2002.

2. She was appointed as a Supply Officer at H&l&vel at the sae Mission in
October 2004.

3. The Applicant has since served in various capacities within the United
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17. The Applicant was not informed that a request was sent to discontinue her
access to UMOJA.

18. When the UMOJA support teamnd the Supervisor of Information and
Communications Technology Operations of MONUSCO (United Nations
OrganizationStabilisation Mission in the Democratic Republictbé Congo), Mr.
Brian Cable, informed the Itief RSCE that the Applicant’s signature wasjuired,
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24.  Also, on 7 November 2014, the Applicanteé&/ed the outcome of her second

request for management evaluation.

25. On 12 November 2014, the Applicant filed an Application on the Merits
challenging the decision to progressively deprive her of her core funcaods
responsibilitiesthereby constructety dismissing her.

26. Onthe same day, the Applicant also filed an Application for Interim Measures

seeking suspension of implementation of the decision.

27. On 19 November 2014the Tribunalissued Order No.255 (NBI1/2014)
suspending the impugned decision

28.  On20 November 2014, the Tribunal issued Order No. 259 (NBI/2014) urging
the parties to “consult and deliberate on having this matter informally resolved or
mediated”.

29. On 11 December 2014, the Applicant filed an Application for Execution of
Order alleging tht theRespondentailed to comply with OrdeNo. 255 (NBI1/2014).

30. On 24 December 2014, tiparties jointly informed the Tribunal that “there is
a likelihood that the case may settle informallyhe parties moved the Tribunal to
formally refer the matteifor mediation”.

31. On 6 January 2015, the Tribunal issued Order No. 001 (NBI/2015)
suspending these proceedings and referred the matter to be mediated by the Office of
the United Nations Ombudsman & Mediation Serviddediation Servicesvas to
“advise the Tibunal on the status of the mediation process by 6 February.2015”

32. On 1 February 2015, the Applicant filed an application for leave to file further
submissions for an order of execution of Order No. 255 (NBI/2014) pursuant to
arts.32.2 and 36 of tHéNDT Rules of Procedure.
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33. The Respondent replied to that application for execution on 6 February 2015
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49. On 2 September 2015, the Tribunal issued Order No. 261 (NBI/2015) setting

the matter down for a case management discussion.

50. On 3 September 2015, following a case managemnisatissionthe Tribunal
extended the deadline stipulateddrderNo. 244 (NBI/2015) to 25 September 2015.

51. On 24 September 2015, the Respondent filed aoméor leave to file additional
submissionson grounds that the “SecretaBeneral has reconsidered his position” in
respect of this matter.

52.  The Applicant responded to the Respondent’s filing on 25 September 2015.

53. Also on 25 September 201fhe partiesfiled a joint submission oninter alia,

the facts and issues in this matter. In this sebmn, theparties stated that the only two
legal issues in the case were the quantum dasradee awarded and whether the matter
should be referred to the Secrgt@eneral for accountability.

54. On 21 March 2016, the Applicant sought leave to file, and filed, further
submissions providing the Tribunal with more details on her current state of health.
While requesting that the details of her condition be maintaine@ruseal, the
Applicant argued that compensation should be awarded in the amount of two years’

net base salary.
The Application

55.
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57. The PIP was imposed drasticallfNone of the intermediary measures
contemplated in the Administrative Instruction ST/AI/2010/5 was even envisaged.
The Applicant’'sSecond Reporting Officer was neither aware nor involved in the
preparation of the PIP.

58. The Applicant’s First Reporting Officer (FRO) imposed the PIP on her only
three monthsafter the Applicanthad assumed her duties. During the first three
months, the Apptant was not performing “post management” functions (except
during the absence of FRO) as she was getting acquaiitethe role The RP took
issue with her performance relating to “post management” functiinsvas
effectively imposedour days afterthe Applicant was instructed to assumépost

management” function.

59.  Prior to working at the RSCHEh¢ Applicant had always receivedsitive and
favourableperformance appraisal ratingbhe fact that her FRO determined within
three months thathe wasa poor performer is a strong indication that the decision

was based on personal animosity.

60. The Applicant was gradually deprived the allocated human resource
supportassigned to herand of her own functions anesponsibilities This was
clearly done taindermine her ability to meet performance expectations.

61. The Applicant’'s FRO stopped communicating with her. Between May and
October 2014, the Applicant had received only one email from her FR® was in
stark contrast to theirca 70 emails per montlshe used to receivbefore the
interpersonal dispute occurred.

62. The Applicant was physically isolated in a building halkimmetre away
from the rest of the teamand was excluded dm work-related developments,
meetings, and training opportunities thatdtly related to her responsibilities.

63. The Applicant's FRO requested that her certification authority be revoked

without informingher.
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64. The Applicant’s FRQGalso
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73. The Applicant also requested that the matter be referred for accountability
pursuant to section 10.5 of the UNDT Statute

Responaent’'s Reply

74.  The Respondenhitially submitted that the Application was not receieabh
grounds that theApplication was time barred, especially since the Applicant could

not specifically identifywhenher functional responsibilities were stripped off her.

75. On the meritsthe Applicant has provided no evidence to substantiate her
claim that theRespondenhas been taking steps to “constructively dismiss her” from
the Organization

76.  The Secretarfseneral enjoys a broad discretion in iganizationof work
and the assignment of tasks to staff members. This discretion is subject to only
limited control by the Dispute Tribunal.

77. In order to establish constructive dismissal, the actions of the employer must
be such that a reasonable person would believe that the employer was “marching
them to the door”. In the present case, the Applicant lasdad no evidence that a
decision had been taken to constructively dismiss her. She remained in post, and has
had her functions removed pending angming rebuttal process relating to her

performance evaluation.

78. The Applicant’s performance had been eadéd as poor. Given the nature of
the Applicant’s functions, thRespondentvas obliged to take this information into
account in managing therganization The Respondentvas not obliged to wait until
the outcome of the performance assessment processe lie€onsidered and act

on the information known to it.

79. If a manager is of the view that the only way to safeguar@®tiganization’s
interests is to take steps to remove functions from a staff member before the
performance management procedures haesn lcompleted, then they are bound to do
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so. In this case, the Applicant’'s manager had determined that her performance was
poor. Accordingly, theRespondentexercised lawfuldiscretion to curtail the
Applicant’s functions, while her poor performance evatrawasunder review by a
rebuttal panel, so as not to expose@mnganizatiorto potential financial risk

Radical Changein the Respondent’s Position

80. On 15 October 2014, the Applicant submittadcomplaint for abuse of
authority against the Chiedf RSCE pursuant toST/SGB/2008/%n theProhibition

of discrimination, harassment, including sexual harassment and abuse of guthority
Ms. Haq

81. Itwas only on 12 February 2015 that Ms. Haqg constituted a fact finding panel
to investigate the complaint.

82. Between OctobeR014 and February 201%he Applicant and her counsel
received several emails from various officials in DFS and the Conduct and Discipline
Unit encouraging the Applicant to resolve the matter informally.

83.  On 13 July 2015the newly appoird USGDFS, Mr. Atul Khare referred the
investigation report to the Assistant Secret@gneral for Human Resources
Management (OHRM) for possible disciplinary action. The matter is still pending.

84. The factfinding panel’'s report, and referral to OHRM, udat caused the

Respondent to “reconsider his position”

85. In fact on 25 September 201fthe Respondent filed a reply stating the

following:

The respondent acknowledges that the Chief, RSCE (Ms. Safia Boly)
took certain decisions, including placing the Apaht on a
Performance Improvement Plan (PIP), limiting the Applicant’s access
to information necessary for her to perform her work, and removing
the Applicant from the list of certifying finance officers with Umoja
access. Given the referral of the inwgstion report into the
Applicant’s complaint under the SGB to OHRM, the Respondent
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accepts that the Dispute Tribunal may order relief in accordance with
article 10.5 of the Statute.

86.  On the issue of reliethe Respondergubmitted the following

The Respndent does not challenge that the Applicant has suffered
harm. With regard to the degree of harm suffered, the Respondent
observes that the PIP is no longer in place, that Applicant has
successfully rebutted her performance rating, that her appointnent ha
been renewed until 30 June 2016, and that following her agreement,
she is currently on temporary duty assignment with the United Nations
OrganisationStabilization Mission in the Democratic Republic of
Congo. The Respondent also notes @wganisatiors duty under
section 6.5 of the SGB to keep the Applicant’s situation under review
and to take measures to ensure that the objectives of the SGB are met.

87. The Responderst position is thathree months’ net base salary would be an

appropriate amount of compgationas moral damages for the Applicant.

88.  On the issue of accountabilihe Respondent submitted:
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went as far as concluding that when Ms. Boly physically isolated the Applicant in an
office away from the rest of the teashe was acting in the best interests of the
Applicant! The Respondent had several opportiasitto resolve this matter and
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moral harm that the Applicant suffered as a result of the Respondent’s abusive

decisions

98. The Respondent’s reliance on the fact that the Applicant accepted a temporary

duty assignment is misg
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102. The Tribunal will here endorse what Judge Izuako statedMaiga

UNDT/2015/048

Counsel must realize that in prosecuting a case, #neyfirst and
foremost officers of the Tribunal and their efforts at all times must be
directed at laying all their cards face up on the table with a view to
helping the Tribunal achieve the ends of justice. Counsel at all times
must be beyond reproach anot place themselves in a position where
they stand or fall with their clients.

103. The learned Judge also referred to the cadeatdaard et al 2015UNAT -
532 wherethe United NationsAppeals Tribuna{Appeals Tribunalpbservedhat

Due diligence by th&ecretaryGeneral in the presentation of his case
would have obviated the instant proceedings. [...]

[Ilt is the seHevident duty of all counsel appearing before the
Tribunals to contribute to the famdministration of jusce and the
promotion of the rulef law. Counsel for Dalgaard et al. failed in this
duty by allowing the Appeals Tribunal to proceed on a factual basis
which Counsel should have known to be untrue, resulting in an award
of moral damages to which Dalgaard et al. were not entitled.

104. Had he Secretargzeneral exercised more diligenaed circumspectionthis

case would not havhad to come this far. In the circumstances, the record shows
repeated violation of orders of this Court, which the Respondent defended with every
successive applicain brought by the Applicant. Worse, the actions of Bisly were

not only condoned, but repeatedly defended as being in the “interest of the

Organisation’
105. Inlgunda, the Appeals Tribunal clearly stated that:

a party is not allowed to refuse the exeautid an order issued by the
Dispute Tribunal under the pretext that it is unlawful or was rendered
in excess of that body’s jurisdiction, because it is not for a party to
decide about those issues. Proper observance must be given to judicial
orders. Thelasence of compliance may merit contempt procedures.

2 2012UNAT-255.See also Dalgaard 2015-UNAT-232 per Flaherty J.
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106. In Igbinedion® the Appeals Tribunal held that:

[I]t is unacceptable that a party before the Dispute Tribunal would
refuse to obey its binding decision in this manner, regardless of the
fact that, in thenstant case, the Order was ultimately vacated by the
Appeals Tribunal. To rule otherwise would undermine legal certainty
and the internal justice system at its core.

107. The net result of the Respondent’s actions is that the Applicant was sdbject

to an inpossibly difficult and intractable situation.

108. The Tribunal is further astonished that evendbacessiorof liability on the
part of the Secretar§general did not result in a meaningful settlement of the dispute

between thgarties.

109. In the peculiar ciramstances of this case, it is suggested that the Seeretary
General enquire into Ms. Boly’s conduct especially with a view to establishing why
she was allowed to conduct herself in the way that sheatid continue in her
position despite the multiple adwse findings by this Tribunal, the fafotding

panel's report
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employment conditions of another, including, but not limited to,
appointment, assignment, rdoact renewal performance evaluation or
promotion. Abuse of authority may also include conduct that creates a
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Vii. On 23 September 2014, the Applicant filed her secapglication for
suspensiorof action The Applicant complained that she had been subjected to “a
series of actions which cumulatively amount to a decision to constructively dismiss
her by epriving her of her functions”. The “most recent decision” was made on 19
September 2014. The Respondent argued that the Applicant’s second application for
suspension of action was not receivable as a matter of substance; that it did not meet
the statutorytimelines; and thathe impugned decision hadn any event, been
implemented. The Tribunal issuédrder 218 (NBI/2014)on 20 September 2014
granting the suspension of action with full reasons being set out in Qodét24
(NBI/2014). The Tribunal obsered that “Ms. Boly’s bad faith and blatant disregard
for the rules of the Organisation could not be clearBné Tribunal went on

The circumstances described to the Tribunal by both the Applicant and
the witness who testified on her behalf paints theupéctof a bad
working environment. Staff members cannot be expected to work
effectively and productively while being marginalised and humiliated.
It makes for poor morale. From the Organisation’s perspective, it is
equally poor form to have a staff membermayroll with no functions

to perform. It is a waste of the Organisation’s resources, which cannot
be condoned

viil. Order No. 224 (NBI/2014 was ignored by the Respondentand on
7 November 2014 the Applicant moved for execution of Orde2Xb (NBI/2014)
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118. There is absolutely no doubt in the in the Tribunal's view that the actions
taken by Ms. Boly towards the Applicant amount to a clear breach of the authority
entrusted to her as Chief of RSCHer conduct falls squarely within the defiaii

contained in ST/SGB/2008/5 which is “the improper use of a position of influence,

power or authority against another person

119. It can be reasonably inferred that Ms. Boly either deliberatelyegligently
ignored the principles governing the role of amager or supervisor contained in the
2014 Standards of Conduct for the International Clérvice 2014 Standards of
Conduct). The 2014 Standards of Conduct were revised by the International Civil
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Everyone has the right to work, to free choice of employment, to just
and favourable conditions of work and to protection against
unemployment.

It is also enshrinedni Article 6 the International Covenant on
Economic, Social and Cultural Rights, where the right to work
emphasizes economic, social and cultural development:

(1) The State Parties to the present Covenant recognize the right to
work, which includes the riglof everyone to the opportunity to gain
his living by work which he freely chooses or accepts, and will take
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intimidation. In matters relating to the appointment or career of others,
internationalcivil servants should not try to influence colleagues for
personal reasons

123. As a supervisor, Ms. Boly was responsible fostering andensuring a

healthywork environmenat the duty station undéercharge.
Quantum of Damages

124. In Carrabregu 2014UNAT-485, UNAT decided that an oral hearing was not
necessaryherethe issues for decision were clearly defined in the parties' written
submissionsln the circumstances of this mattdrst Tribunaltakesthe same view

125. The Tribunal did not consideérr necessarto hold a hearing for the following
reasons. Liability had been accepted by the Respondent. The Applicant submitted a
detailed report from her psychologist describing the significant damage hedlén

The pleadings of both parties are quite extenaina comprehensive.

126. In the case ofbu Jarbou 2013 UNAT-292 and Khan 2014 UNAT-486, the

Appeals Tribunatook theview that

Like sexual harassment, abuse of authority by itself may be serious
misconduct warranting separation from service

127. 1t is therefoe the duty of the TribunaWwhen assessing the quantum of
damages in this cas® bear in mind the seriousnesature and consequencesiod

abuse of authority and the prejudice sustained by the Applicant.

128. As rightly pointed out by the Applicanthe R
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130. It is not clear eitherto-date, whether the funcis she was deprived of have

been reinstatefbllowing the Respondent’s concession of liability.

131. Abuse of authority can include a otime incident or a series of incidents.
Herg the abuseook the form ofa systematicseries of actions by Ms. Bolyho, to
the detriment of the Applicant, did not pay the slightest heed to the Orders of the

Tribunal.

132. The Applicant is requesting monetary compensation of 20 months’ net base
salary for humiliation and prolonged period of emotional distress.

133. In Gakumba 2013UNAT-387, the Appeals Tribunal distinguishdzbtween

an award of compensation under articles 9.1(a) and (b) of the Statute of the Appeals
Tribunal, [articles 10.5(a) and (b) of the UNDT Statut€he Appeals Tribunal
determined that the circumstances ofthee supported the UNDST

finding of humiliation, embarrassment and negative impact of the
Responders wrongdoing on the staff member, which led the UNDT

to award the reasonable amount of seven months' net base salary as
compensation.

134. The Appeals Tribnal also analysed the nature of the compensation that may
be awarded under articles 9.1(a) and (b) by holding

This compensation [for humiliation, embarrassment and negative
impact of theAdministrationls wrongdoing on the staff member] is
completely diffeent from the one set in lieu of specific performance
established in a judgment, and is, therefore, not duplicative. The latter
covers the possibility that the staff member does not receive the
concrete remedy of specific performance ordered by the UNRIE. T

is contemplated by Article 9(1) (a) of the Statute of the Appeals
Tribunal as an alternative. The former, on the other hand,
accomplishes a totally different function by compensating the victim
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An award under Article 10(5)(a) of the UNDT Statute is alternative
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To invoke its jurisdiction to award moral damages, the UNDT must in
the first instaceidentify the moral injury sustained by the employee.
This identification can never be an exact scienaged auch
identification will necessarily depend on the facts of each case. What
can be stated, by way of general principle, is that damages for a moral
injury may arise:

() From a breach of the employee's substantive entitlements arising
from his or her cotract of employment and/or from a breach of the
procedural due process entitlements therein guaranteed (be they
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Should Ms. Safia Bolybe referred for accountability?

141. Art. 10.8 of the Statute of the UNDT providdsat “The Dispute Tribunal
may refer appropriate cases to the Secre&mgeral of the United Nations or the
executive heads of separately administered United Nations fungsagrdmmedor
possible action to enforce accountability

142. It has been submitted by the Respondent that the investigation report has been
referred to OHRM for possible disciplinary action against Ms. Boly. Accorditigdy
SecretaryGeneral “is taking meases to enforce accountability and there is no need
for the Dispute Tribunal to make such an order”.

143. In Abboud UNAT-2011-103 the Appeals Tribunadbserved thaért. 10.8 of
the UNDT Statute “means exactly what it says”.

144. The General Assemblyhas in Resol
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manager whacts arbitrarilyjs found to be irresponsibte abusive mudbe called to

account for his/her actions

146. Within the context of the internal justice system of the United Nations, art.
10.8 of the Statute e mechanism by whicbonduct calling for accountability is
brought to the direct attention of the Secret@gneral.

147. Accountability cannot and should not bequated with disciplinary
proceedings. A referral for possible action is not punitive in natuneferral “for

accounta
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unbecoming of an international civil servant, consistently displaying both disdain and

impunity towards the authority of the Tribunal.

151. The Tibunal accordingly refers Ms. Safia Boly to the SecreGeyeral
pursuant to the provision of art. 10.8 of the Statute of the UNDT.

Further observations

152. The Tribunal is saddened to note thhistcase has brought to light how
inaction at the highest lelssof DFSresulted in a manager rulimmyer a duty a station
as ifit washerfiefdom

153. In addition to the compensation awarded to the ApplicaatTtibunaldirects
the Registry to serve a copy of thisdgmenton the SecretaryGeneral and the
UnderSecetaryGeneral for Field Supparso thattheir attention is drawn to the
conduct otthe staff member undeheir charge.

JudgeVinod Boolell
Dated this30" day ofJune2016

Entered in the Register dhis 30thday ofJune2016

Abena KwakyeBerko, Registrar Nairobi
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