


 



  Case No. UNDT/GVA/2014/059 

  Judgment No. UNDT/2016/051 

 

Page 3 of 13 

7. The application at hand was filed on 25 July 2014. The Respondent replied 

on 27 August 2014, disclosing a number of documents
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conducting transparent processes, as it not only prevents candidates from 

applying, but also limits the selection of candidates. The decision breaches 

the General Assembly resolutions providing for the announcement of “all 

existing vacancies”; 

b. According to staff rule 12.3(b), the Secretary-General may make 

exceptions to staff rules provided that they are not inconsistent with any 

staff regulation or any decision of the General Assembly, that it is agreed by 

the staff member directly affected, and if, in the Secretary-General’s 

opinion, they are not prejudicial to the interests of any other staff member or 

group of staff members. The exception made in this case violated the 

aforementioned General Assembly resolutions and provisions, was not 

agreed by the staff member directly affected, and was prejudicial to the 
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f. If the Applicant alleges ill-motivation or extraneous factors, he is 

required to prove so. In this case, he has failed to meet the burden of proof 

regarding his allegations of discrimination and improper motives. Also, any 

claim of retribution or retaliation should have been channelled to the 

appropriate authorities, pursuant to ST/SGB/2005/21 (Protection against 

retaliation for reporting misconduct and for cooperating with duly 

authorized audits or investigations) and ST/SGB/2005/22 (Ethics Office—

establishment and terms of reference); 

g. The claim that there will not be any translator/reviser P-4 vacancy in 

ESCAP before 2022 is speculative and cannot form any real basis for his 

case. If the Applicant intends to hold that his post should be reclassified or 

he should receive a Special Post Allowance, this is a wholly different matter 

than the challenge of the lateral move under review
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into account, whereas the Respondent did not make any. The Tribunal is thus 

satisfied that the parties have submitted all arguments they felt appropriate to fully 

make their case. 

Receivabiliy 

16. 
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Merits 

28. In the present case, the P-3 translator vacancy at stake was filled by a lateral 

transfer. This possibility is catered for in sec. 2.5 of ST/AI/2010/3, which reads: 

Heads of departments/offices retain the authority to transfer staff 

members within their departments or offices, including to another 

unit of the same department in a different location, to job openings 

at the same level without advertisement of the job opening or 

further review by a central review body. 

29. The decision to fill the vacancy by lateral transfer is in conformity with the 

terms of the above provision. As such, it cannot be said to be against the 

applicable legal framework. In addition, sec 2.5 above explicitly foresees that 

lateral transfers be effected “without advertisement of the job opening”. 

Accordingly, the Applicant cannot hold that the lack of publication was a 

procedural vice. 

30. Moreover, sec. 2.5 of ST/AI/2010/3 is not in contradiction with any article 

of the UN Charter, General Assembly resolutions or Staff Regulations, which are 

indeed higher rules within the Organization’s regulatory hierarchy. 

31. Art. 101.3 of the Charter demands that the “paramount consideration” in the 

employment and the conditions of service of staff be “the necessity of securing 

the highest standards of efficiency, competence, and integrity”, and this 

prescription is echoed in staff regulation 4.2: 

The paramount consideration in the appointment, transfer or 

promotion of the staff shall be the necessity of securing the highest 
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33. The option of reassigning a staff member of the same grade to an 

unencumbered position without conducting a selection process has been allowed 

under the successive issuances governing staffing matters ever since the 

promulgation of the Charter. On these grounds, lateral transfers—without 

publication of the concerned post—have been common practice throughout the 

existence of the Organization and they have never been regarded as running per se 

against art. 101.3 of the Charter (e.g., Rees 2012-UNAT-266, Pérez-Soto 2013-

UNAT-329). 

34. The rulings on which the Applicant relies in holding that the lack of 

advertisement of a post is a major flaw in selection processes (in particular, 

Krioutchkov UNDT/2016/016) concerned either cases involving promotion and/or 

a vacancy that the Administration claimed to have filled through a competitive 

selection process. Therefore, this jurisprudence cannot be transposed to the instant 

application, as it relates to wholly different scenarios. 

35. As to the General Assembly resolutions prescribing the advertisement of all 

vacancies—notably resolution 51/226 of 3 April 1997—it is apparent, when read 

in context, that they aimed at reminding the Secretary-General of the necessity to 

generally fill available positions following the competitive recruitment 
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38. 




