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Introduction 

1. By application filed on 22 May 2014, the Applicant,



  Case No. UNDT/GVA/2014/027 

  Judgment No. UNDT/2016/035 

 

Page 3 of 26 

In this context and for purposes of a) reinforcing our action viz the 

region to which we are providing support and b) separately 

strengthening our approach to Belgium and Luxembourg, [F.] will 
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11. 
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evaluation”. In said memorandum, she questioned the discontinuation of her 

position and the subsequent decision to terminate her appointment effective 

31 May 2014. 

18. On 7 May 2014, the Applicant filed before the Tribunal an application for 

suspension of action of the decision to discontinue her position and of the 

consecutive termination of her indefinite appointment. The application was 

registered under Case No. UNDT/GVA/ / / 1 4 / / /  
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as further missing documents, and the holding of an oral hearing. She also filed 

additional evidence. 

32. By Order No. 97 (GVA/2015) of 5 May 2015, the Respondent was ordered 

to provide additional evidence by 19 May 2015, and the Applicant was given 

access to a redacted version of the ex parte 
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a. The Respondent file observations on the Applicant’s 1 June 2015 

submission by 3 July 2015; 

b. The Applicant file comments, if any, on such observations by 

10 July 2015; 

c. The parties file by 16 July 2015 a joint statement of facts and issues, a 

joint bundle of documents, a list of authorities and any submission they may 

wish in respect of the effect of the amendment to art. 10.5(b) of the 

Tribunal’s Statue adopted by the General Assembly on 18 December 2015; 

and 

d. The parties file by 30 July 2015 further submissions, if any, on the 

filings referred to under paragraph  38.c above. 

39. On 3 July 2015, the Respondent filed his observations as ordered. 

40. On 10 July 2015, the Applicant filed her comments on the Respondent’s 

3 July 2015 submission. 

41. On 16 July 2015, the Applicant filed a submission in response to the 
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another position. Second, back in 2005, there had been a reclassification of 

the post that the Applicant encumbered from the General Service category 

to that of National Professional Officer, and she was appointed to the latter; 

b. In deciding to discontinue the Applicant’s post there was a failure to 

hold and promote the highest standards of ethical and professional conduct, 

and there was an abuse of authority; 

c. There has been an abuse of authority by the Brussels Representative 

as the decision to discontinue the two NOB positions, one of which the 

Applicant encumbered, appears to be the management’s response to address 

the ongoing tensions in the Brussels RRWE Legal Unit. In the same line, the 

fact that the memorandum by the Brussels Representative on the proposed 

changes in the structure of the Office, including the abolition of her post, is 

dated 23 September 2013, which is the same day on which the Applicant 

had a difficult conversation with the Brussels Representative shortly after 

expressing concern about feeling that she needed another year of SLWOP, 

should not be regarded as a mere coincidence and be further investigated. 

The physician she consulted on the next day, i.e., on 24 September 2013, 

issued a certificate for a three-week home rest. The fact that she was driven 

to a point where she was feeling like resigning from her position should not 

give cause to discontinue her position; 

d. 
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e. Classification of posts and staff within the Brussels RRWE has not 

been conducted according to the nature of the dutie
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iii. In view of the number of National Officers and International 

Professional posts in Brussels, her case should have been reviewed by 

a Local Assignments Committee (“LAC”) and not by the RAC, in 

application of paragraph 114 of PPAL; 

i. The failure to respond to or address a request for management 

evaluation before the relevant response period for such has expired 

constitutes a breach of fundamental rights; 

j. In view of the above, the Applicant requests: 

i. Rescission of the contested decisions and compensation for 

substantive and procedural irregularities, as well as for the 

Administration’s failure to follow its own rules; 

ii. The Tribunal to conclude that there were irregularities in the 

process leading to the discontinuation of the post she encumbered and 

the consequent termination of her indefinite appointment, and that 

they constituted an abuse of authority by improperly influencing her 

career and employment conditions; 

iii. The Tribunal “to acknowledge that the failure by the 

Respondent to critically review his decisions and to take remedial 

action before cases escalated to the Dispute Tribunal, and the 

Respondent’s failure to respond to the observations made by the 

Applicant […] obstructing a fair and expeditious disposal of the 
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accomplish his or her task, making up his or her mind and 

elaborating on a judgment motivated in reasons of fact and law 

related to the parties’ submissions. 

3. Thus, the authority to render a judgment gives the Judge an 

inherent power to individualize and define the administrative 

decision impugned by a party and identify what is in fact being 

contested and so, subject to judicial review which could lead to 

grant or not to grant the requested judgment. 

46. The administrative decisions challenged in this case are: 

a. The discontinuation, effective 1 June 2014, of the position the 

Applicant encumbered (position No. 10011149); and 

b. 
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51. Annex 1, Part 5, of the Framework provides for “Post Changes” and inter 

alia for the following: 
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53. Hence, the Tribunal finds that the evidence on record shows that the 

discontinuation of the post encumbered by the Applicant resulted from its 

abolition in the context of a restructuring exercise. 

54. The Tribunal notes that the Applicant has abundantly addressed what she 

perceives to be post classification shortcomings within UNHCR, for example, 

staff members performing functions not in line with the grade at which the post 

they encumber is classified, or “under classification” of posts, non-compliance 

with the Charter of the United Nations and with UNHCR issuances on post 

classifications. 

55. Furthermore, the Applicant emphasized in her submissions that “the issue 

she wishe[d] to see addressed is the classification of posts and staff according to 

the nature of the duties and responsibilities required”. However, given the 

Tribunal’s above finding, matters related to classification of posts within UNHCR 

have no bearing on its examination of the legality of the clearly identified 

administrative decision at issue, namely the abolition of the post encumbered by 

the Applicant. 

56. Next, the Tribunal recalls that it is well established by the jurisprudence of 



  Case No. UNDT/GVA/2014/027 

  Judgment No. UNDT/2016/035 

 

Page 17 of 26 

disadvantaging the individual applicant in a case before it. 

Reorganising and restructuring of the workplace should not be 

used as a mechanism for getting rid of an employee whom 

management may regard as being troublesome or whose continued 

presence was no longer deemed desirable. 

58. 
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posts well beyond those in Belgium alone. There is no evidence that the error in 

respect of the ability of National Professional Officers to undertake regional work 

was the determinative issue in respect of the reorganization affecting many of the 

operations of the UNHCR in Western Europe, including Belgium. 

71. It is further noted that the considerations referred to in the memorandum of 

23 September 2013 cannot be said to have been the result of, or in any way 

connected to, the discussion of the Applicant with her supervisor on the same day. 

The memorandum is six pages in length, and contains a detailed analysis of the 

requirements of the UNHCR, as assessed by the Brussels WE Regional 

Representative. Any inference to the effect that the abolition of the post 

encumbered by the Applicant was related to the discussion she had with the 

Brussels Representative is not supported by the evidence. The Applicant has not 

proven that the issuance of the memorandum on the same day as the discussion is 

anything else than purely coincidental. 

72. In view of the foregoing, the Tribunal finds that the process leading to the 

abolition of the post encumbered by the Applicant respected the applicable 

procedures, and that there is no evidence of it being tainted by improper motive. 

Termination of the Applicant’s indefinite appointment 

73. With respect to termination for abolition of post, staff rule 9.6 inter alia 

provides that: 

 (e) Except as otherwise expressly provided in 

paragraph (f) below and staff rule 13.1, if the necessities of service 

require that appointments of staff members be terminated as a 

result of the abolition of a post or the reduction of staff, and subject 

to the availability of suitable posts in which their services can be 

effectively utilized, provided that due regard shall be given in all 

cases to relative competence, integrity and length of service, staff 

members shall be retained in the following order of preference: 

 (i) Staff members holding continuing appointments; 
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When the suitable posts available are subject to the principle of 

geographical distribution, due regard shall also be given to 

nationality in the case of staff members with less than five years of 

service and in the case of staff members who have changed their 

nationality within the preceding five years. 

 (f) The provisions of paragraph (e) above insofar as 

they relate to staff members in the General Service and related 

categories shall be deemed to have been satisfied if such staff 

members have received consideration for suitable posts available 

within their parent organization at their duty stations. 

74. The Comparative Review Policy “provides principles and procedures for the 

comparative review to be followed in cases of anticipated termination for 

abolition of posts … pursuant to Staff Rules 9.6(e) and (f) in the General Service 

and National Officer categories”, and states that “[s]taff members whose posts are 

discontinued will not automatically be separated”. 

75. Finally, in its section “Comparative Review Principles”, the Comparative 

Review Policy provides the following: 

4. Prior to undertaking a comparative review, the concerned 

office should verify that there are no staff members on 

temporary appointments or affiliate workforce undertaking 

similar functions to those of the discontinued position(s) 

and whose contract discontinuation would mitigate the need 

for a comparative review (emphasis added). 

5. A comparative review process is the means by which staff 

members encumbering positions which are to be abolished, 

and who hold indefinite or fixed-term appointments not 

expiring on or before the effective date of the abolition of 

the relevant position, will be matched against suitable posts 

according to a set of criteria relating to the staff members’ 

suitability for such posts. The “suitable posts” are 

interpreted, for the purpose of the comparative review, as 

posts at the staff member’s duty station and at the staff 

member’s grade level and within the same functional group 
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76. From the above, it is clear that in the context of an exercise to abolish a 

post, the intent and purpose of paragraph 4 is that the Administration looks for 

alternative employment for its staff affected in a situation of abolition of posts. 

77. The Applicant alleges that since November 2013, a staff member serving on 

a temporary appointment at the G-6 level (“G-6 TA”) gradually took over the 

functions of the position she encumbered and that, therefore, it should have been 

determined that this person’s contract discontinuation would have mitigated the 

need for a comparative review, in application of paragraph 4 of the Comparative 

Review Policy. 

78. The Respondent noted that the G-6 TA was charged against a G-6 position, 

which was three grades lower than that of the Applicant and performing the 
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80. The Tribunal disagrees with the Respondent and is of the view that, indeed, 

paragraph 4 of the Comparative Review Policy should have been applied in the 

Applicant’s case. Furthermore, had this been done, there would have been no need 

for a comparative review, as its application would clearly have “mitigated the 

need for [it]” as expressly provided in paragraph 4 of the Comparative Review 

Policy. 

81. 
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88. Given the above findings, it is not necessary to proceed to further examine 

the application of paragraph 5 of the Comparative Review Policy, as paragraph 4 

operates as a precondition before the undertaking of the comparative review 

process provided for in paragraph 5. 

89. Art. 10.5(a) of the UNDT Statute provides that the Tribunal “shall … set an 

amount of compensation that the [R]espondent may elect to pay as an alternative 

to the rescission of the contested administrative decision”, as the decision that has 

been found to have breached the Applicant’s terms of appointment concerns 

termination. In calculating the amount of compensation, the Appeals Tribunal has 

stressed that its determination must be done on a case-by-case basis, and that it 

carries a certain degree of empiricism (see 
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