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Introduction 

1. By application filed on 29 December 2014, the Applicant, a retired staff 

member of the International Criminal Tribunal for the former Yugoslavia 

(“ICTY”), contests the Assistant Secretary-General for Human Resources 

Management (“ASG/OHRM”) decision of 17 June 2014 denying her a conversion 

of her fixed-term appointment into a permanent appointment. 

2. By way of remedies, she requests: 
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months’ net base salary pursuant to art. 20 of the Tribunal’s Rules of 

Procedure;  

f. Damages for moral distress and emotional injury occasioned by the 

denial of due process from 2009 to date, in the amount determined by the 

Tribunal concomitant with any damages awarded to other applicants in a 

similar position; and 

g. Any other relief that the Tribunal deems just and proper. 

Facts 

3. On 25 May 1993, the Security Council decided, by resolution 827 (1993), to 

establish ICTY, an ad hoc international tribunal, for the sole purpose of 

prosecuting persons responsible for serious violations of international 

humanitarian law committed as of 1 January 1991 in the territory of the former 

Yugoslavia, and requested the Secretary-General to make practical arrangements 

for the effective functioning of the Tribunal. 

4. By memorandum dated 20 May 1994 addressed to the Acting Registrar of 

ICTY, the Under-Secretary-General (“USG”) for Administration and 

Management defined the arrangements for the recruitment and administration of 

ICTY staff, and delegated to the ICTY Registrar the authority to appoint staff up 

to the D-1 level on behalf of the Secretary-General. 

5. In accordance with the terms of the above-mentioned delegation of 

authority, staff members were recruited specifically for service with ICTY. Their 

letters of appointment provided that their appointments were “strictly limited to 

service with [ICTY]”. 

6. In November 1995, by Secretary-General’s bulletin ST/SGB/280 

(Suspension of the granting of permanent and probationary appointments), the 

Secretary-General announced his decision, effective 13 November 1995, to 

suspend the granting of permanent appointments to s
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7. By its resolution 1503 (2003) dated 28 August 2003, the Security Council 

endorsed the ICTY completion strategy, and urged ICTY to take all possible 

measures to complete its work in 2010. 

8. In June 2006, by Secretary-General’s bulletin ST/SGB/2006/9 

(Consideration for conversion to permanent appointment of staff members eligible 

to be considered in 1995), the Secretary-General partially lifted the freeze on the 
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12. 
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18. Based on its review of ICTY submissions of 12 July and 16 August 2010, 
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consolidated, at the Applicants’ request, with that of other 261 staff members 

concerned by analogous decisions,. 

28. 
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did not recommend any of the candidates for conversion; the record shows that 

although OHRM had initially given a positive recommendation concerning three 

ICTY staff members other than the Applicant, it later reversed it before 

transmitting it. 

36. On 12 March 2014, the Respondent submitted to the Appeals Tribunal a 

motion for extension of time to execute its judgment’s order to consider ICTY 

staff members for permanent appointments, arguing that, due to the complexity of 

the review and the high volume of staff members involved, it was not feasible to 

complete such consideration before 19 June 2014. After seeking and obtaining 

further information on the implementation steps undertaken thus far, the Appeals 

Tribunal, by Order No. 178 (2014) of 2 April 2014, extended until 19 June 2014 

the Respondent’s deadline for completion of the conversion process. 

37. In May and June 2014, the relevant New York CR bodies reviewed all the 

files of the Applicants. The CR Committee (staff at the P-2 to P-4 levels) 

recommended that none of the Applicants be granted permanent appointments, 

whereas the CR Board recommended that nine staff members at the P-5 and above 

level, amongst whom was the Applicant, be granted a permanent appointment not 

limited to ICTY. 

38. After the CR bodies’ recommendation, the ASG/OHRM considered whether 

or not to grant the Applicant conversion to a permanent appointment. In doing so, 

the entire group of ICTY staff members that was reconsidered for conversion 

pursuant to the directions of the Appeals Tribunal was divided in six groups of 

staff considered to be in similar situations in terms of employment status, to wit: 

a. Applicants who were active ICTY staff members as at the date of the 

contested decisions; 

b. Applicants who were active ICTY staff members in the General 

Service category as at the date of the contested decisions; 

c. Applicants who had transferred to MICT as at the date of the 

contested decisions; 
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d. 
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ST/SGB/2009/10. Staff members in other parts of the Organization had been 

converted to a permanent contract without having to provide such 

information years after the original conversion exercise. No additional 

material was needed or was indeed appropriate to be submitted. The only 

information relevant for the decision was that which was available to the 

ASG/OHRM since June 2009; 

d. The entire path taken by the Administration was discriminatory, 

starting with the setting up of the online portal to channel the process and 

the inclusion in P.324 of a question on whether the staff member was 

serving in a downsizing organization. Despite the Appeals Tribunal’s 

finding that ICTY staff were discriminated against in the original 

conversion exercise because of the nature of their entity of employment, in 

June 2014 the ASG/OHRM repeats and compounds the bias and 
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l. In any event, ICTY staff members have repeatedly shown that they 

possess transferrable skills of considerable benefit to the Organization as a 

whole. The Applicant, in particular, brought her previously acquired 

transferrable skills into ICTY, and continued to develop them during her 

long service there. There is no indication that OHRM reviewed the 

Applicant’s transferrable skills; no mention has been made that already by 

2009, the Applicant was one of the longest serving staff members, the 

longest serving legal officer, possessing unique institutional knowledge of 

the formation, procedures and processes of ICTY; the information provided 

to the ASG/OHRM should have included details on relevant matters such as 

the Applicant’s extensive legal background, varied international experience 

and language skills; 

m. The subject-matter of judicial review in this case is the impugned 

decision, not the whole related file; 

n. The matter did not become moot following the Applic
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Applicant to submit additional information and documents cannot be 

regarded as adverse to her right to substantive due process; 

d. The Applicant received individual, full and fair consideration for 

conversion to a permanent appointment. At the end of the process, the 
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account the recommendations by ICTY, OHRM and CR bodies following 

their separate consideration of each Applicant; 

g. The form of the letter conveying the decision does not establish that 

the ASG/OHRM failed to apply the relevant criteria; she did consider if the 

Applicant had transferrable skills. She also noted that she did not have 

authority to place the Applicant in a position outside ICTY/MICT. The 

Applicant is not entitled to a notification in a particular form or length. The 

wording of the decision letters was not the same, b



  Case No. UNDT/GVA/2014/116 

  Judgment No. UNDT/2015/117 

 

Page 20 of 42 

appointments, as articulated by the General Assembly and ICSC, would not 

have been served by granting the Applicant a permanent appointment; 

j. 
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probationary to permanent contract; an exceptional extension of her 
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s. Award of moral damages is only possible if established that the 

Applicant actually suffered damages, which she has not demonstrated. 

Consideration 

Preliminary matter 

48. 
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a. ICTY staff members are entitled to full and fair consideration of their 

suitability for conversion to permanent appointment (para. 39 and at page 22 

quoting paras. 66 and 67 of Judgment Malmström et al. 2013-UNAT-357); 

b. The conversion exercise was remanded for retroactive consideration 

of the suitability of the Applicant (para. 39); 

c. Each candidate to be reviewed for a permanent appointment was 

lawfully entitled to an individual and considered assessment, or to 

individual full and fair consideration (at page 22 quoting paras. 66 and 67 of 

Judgment Malmström et al. 2013-UNAT-357), and in doing so, “every 

reasonable consideration” had to be given to ICTY staff members 

demonstrating the proficiencies, competencies and transferrable skills 

rendering them suitable for career positions within the Organization (at 

page 23 quoting para. 72 of Judgment Malmström et al. 2013-UNAT-

357); and 

d. “The ASG/OHRM was not entitled to rely solely on the finite mandate 

of the ICTY … [Her] discretion was fettered by her reliance, to the 

exclusion of all other relevant factors, on the ICTY’s finite mandate” (at 

page 22 quoting para 24
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one, made by the ASG/OHRM in June 2014. This specific decision is thus the 

subject of the Tribunal’s scrutiny, nothing more and nothing less. 

54. This administrative decision must and does speak for itself. In particular, the 

previous refusals of conversion of the Applicant’s appointment in the fall of 2011, 

although factually related, is beyond the scope of review of this application, as are 

any post facto explanations of the decision at issue. Therefore, the focus of the 

Tribunal’s review will be on ascertaining whether the impugned decision, as it is 

couched in the 17 June 2014 letter sent to the Appl
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Substantive legality of the decision 

Structure of the decision 

57. 
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a. Completion of five years of continuous service on fixed-term 

appointments. In fact, under this item, the letter of the ASG/OHRM also 

addresses whether this requirement was met at the time the Applicant was 

under the age of 53; 

b. Demonstration of the highest standards of efficiency, competence and 

integrity established in the Charter; 

c. Demonstration by qualifications, performance and conduct of 

suitability as international civil servants; and 

d. Determination that the granting of a permanent appointment is in 

accordance with the interests of the Organization. 

61. In sum, criterion (a) above encompasses the two eligibility conditions 

specified in sec. 1 of ST/SGB/2009/10—i.e., five years of continuing service on 

fixed-term appointments reached before the age of 53—whereas the last three 

correspond to different components of the suitability test as set forth in sec. 2 of 

the same bulletin. 

62. 
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retrospectively is not sufficient to meet the requirement of retroactive 

consideration. Based on this language, the Tribunal is not satisfied that the re-

consideration exercise ought to include new circumstances that were only known 

when the new decision was reached, i.e., mid-June 2014, and not be limited to 

those known at the time of the initial conversion exercise. 

68. Such an interpretation would devoid of any meaning the term “retroactive”, 

that the Appeals Tribunal consciously and purposefully chose to use. In addition, 

Judgment Ademagic et al. 2013-UNAT-359 states that the entitlement to receive a 

proper suitability determination for retroactive conversion, “applies equally to any 

litigant staff members who were part of the original conversion exercise at issue, 

but have since left the service of ICTY”; this furt
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71. It follows that, inasmuch as the re-consideration exercise took into account, 

instead, the facts as of the date of the eventual decision (that is, mid-June 2014), 

the Administration failed to comply with the Appeals Tribunal’s direction to carry 

out a retroactive consideration of the Applicant’s suitability for conversion. 
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ICTY, to a different entity on the basis of the above-referenced provision if their 

posts were to be abolished. 

82. In any event, para. 10 of the Guidelines provides: 

Where the appointment of a staff member is limited to a particular 

department/office, the staff member may be granted a permanent 

appointment similarly limited to that department/office. If the staff 

member is subsequently recruited under established procedures 

including review by a central review body for positions elsewhere 

in the United Nations Secretariat, the limitation is removed. 

83. Given the use of the word “may”, it is the Tribunal’s view that this 

provision allows, but does not oblige, the Administration—when converting a 

fixed-term appointment limited to a certain office/department—to transfer such 

contractual limitation to the (newly granted) permanent appointment. Neither the 

Guidelines nor other applicable rules prohibit the granting of a non-limited 

permanent contract upon conversion of a limited fixed-term appointment. It 

follows that para. 10 of the Guidelines cannot be interpreted as to mean that for a 

staff member who previously held a limited fixed-term appointment the only 

possibility to receive a permanent appointment is that the latter be subject to the 

same limitation. If it were mandatory to equally limit the permanent appointment 

to said department/office upon conversion, the Guidelines would and should have 

explicitly stated same. 

84. Hence, although the Applicant’s fixed-term appointment was limited to 

ICTY, the ASG/OHRM could have elected to grant her a permanent contract not 

limited to service with ICTY/MICT, and would have then been free to reassign 

her without any impediment. 

85. The limitation of service to ICTY/MICT was therefore incorrectly asserted 

to be an obstacle to the Applicant’s reassignment and, ultimately, to the 

conversion of her appointment to permanent. 
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90. Against this background, the Tribunal tends to accept the Administration’s 

position that the finite mandate of ICTY, as well as of MICT, is a factor that can 

be validly considered in deciding on the conversion of the Applicant’s 

appointment to permanent. However, although it is acceptable to give adequate 
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Remedies 

94. Art. 10.5 of its Statute delineates the Tribunal’s powers regarding the award 

of remedies, providing: 
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101. The Tribunal has concluded, precisely, that the ASG/OHRM had at no point 
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Material damages 

106. Regarding the Applicant’s request for compensation equal to the termination 

indemnities applicable to permanent appointment, and any other “benefits which 

would have accrued to her had the permanent appointment been effective as at the 

end of her service”, the Tribunal is not prepared to award them essentially for the 

same reasons for which it denied specific performance. Indeed, such an award 

would amount to prejudging that the Applicant would have had her appointment 

converted to permanent, a matter which, as noted above, remains open and has 

been remanded for consideration. 

107. No award is to be made either for loss of career advancement possibilities in 

the period from June 2009 to 31 December 2011. The type of contract held by a 

given staff member is quite a distinct question from the promotions and job moves 

that he or she is able to obtain. There is hence no causal link between any absence 
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112. For the reasons outlined above, it follows that the recent amendment to 
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institution or correction of a relevant procedure “[p]rior to the determination of 

the merits of a case” by the Tribunal, whereas the matter at hand, quite to the 

opposite, was decided upon by judgment in first instance, and even, on appeal, by 

the Appeals Tribunal in the aforementioned Judgment No. 2013-UNAT-359. 
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Entered in the Register on this 17
th

 day of December 2015 

(Signed) 

René M. Vargas M., Registrar, Geneva 

 


