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Introduction 

1. By separate applications filed between 28 and 30 December 2014, eight 

staff members and former staff members of the International Criminal Tribunal 

for the former Yugoslavia (“ICTY”) contest the Assistant Secretary-General for 

Human Resources Management (“ASG/OHRM”) decisions of June 2014 denying 
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10. In June 2006, by Secretary-General’s bulletin ST/SGB/2006/9 
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18. On 12 July and 16 August 2010, the ICTY Registrar transmitted to the 

ASG/OHRM the names of 448 eligible staff members who had been found 

suitable for conversion by ICTY, and who were therefore “jointly recommended 

by the Acting Chief of Human Resources Section” and the Registrar of ICTY. 

19. On 31 August 2010, the Deputy Secretary-General, on behalf of the 

Secretary-General, approved the recommendations contained in the Report of the 

SMCC XXXIst Session (see para.  17 above), including the recommendation that 

eligible ICTY staff would be considered for conversion to permanent 

appointments on a priority basis. 

20. Based on its review of ICTY submissions of 12 July and 16 August 2010, 

OHRM disagreed with ICTY recommendations and, on 19 October 2010, 

submitted the matter for review to the New York Central Review (“CR”) bodies—

namely, the CR Board for P-5 and D-1 staff, the CR Committee for P-2 to P-4 

staff, and the CR Panel for General Service staff. In its submission, OHRM stated 

that “taking into consideration all the interests of the Organization and the 

operational reality of ICTY, [it was] not in [a] position to endorse ICTY’s 

recommendation for the granting of permanent appointment”. As grounds for its 

position, OHRM sustained that ICTY was “a downsizing entity and [was] 

expected to close by 2014 as set out in the latest report on the completion strategy 

of the Tribunal (A/65/5/Add.12) following the Secur
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30. On appeal, the Appeals Tribunal vacated Malmström et 

al. UNDT/2012/129, by Judgment No. 2013-UNAT-357 issued on 

19 December 2013. The Appeals Tribunal held that the power to decide on the 

conversion of ICTY staff appointments into permanents ones had not been 

delegated to the ICTY Registrar and that, hence, the ASG/OHRM was the 

competent authority to make the decisions at stake. 

31. 
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34. ICTY compiled an individual file for each concerned staff member; it 

comprised: 

a. A so-called memo P.324—containing the recommendation for 

conversion to permanent appointment by ICTY management; 

b. A supplementary fact sheet; 

c. A personnel action form; 

d. The results of the ICTY Comparative Review for the staff member’s 

post; 

e. All performance evaluations since the staff member’s appointment 

with ICTY; and 

f. Any additional information that a staff member had elected to provide. 

35. ICTY reviewed the Applicants’ individual files to assess their eligibility and 

their suitability and, on 14 February 2014, transmitted to OHRM the files, 

together with its recommendations on each concerned staff member. For all 
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36. Between February and May 2014, the Applicants’ files were examined by 

two successive reviewers within OHRM, seeking further information or 

clarification from ICTY as needed. OHRM recorded its observations on a 

dedicated standard form and it did not recommend any of the candidates for 

conversion; the record also shows that although OHRM had initially given a 

positive recommendation concerning three ICTY staff members other than the 

Applicants, it later reversed it before transmitting it. 

37. On 12 March 2014, the Respondent submitted to the Appeals Tribunal a 

motion for extension of time to execute its judgment’s order to consider ICTY 

staff members for permanent appointments, arguing that, due to the complexity of 

the review and the high volume of staff members involved, it was not feasible to 

complete such consideration before 19 June 2014. After seeking and obtaining 

further information on the implementation steps undertaken thus far, the Appeals 

Tribunal, by Order No. 178 (2014) of 2 April 2014, extended until 19 June 2014 

the Respondent’s deadline for completion of the conversion process. 

38. In May and June 2014, the relevant New York CR bodies reviewed all the 

files of the Applicants. The CR Committee (staff at the P-2 to P-4 levels) 

recommended that none of the Applicants be granted permanent appointments, 

whereas the CR Board recommended that nine staff members at the P-5 level and 

above, amongst whom were four of the Applicants, be granted a permanent 

appointment not limited to ICTY. 

39. After the CR bodies’ recommendation, the ASG/OHRM considered whether 

or not to grant the Applicants conversion to a permanent appointment. In doing 

so, the entire group of ICTY staff members that was re-considered for conversion 
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minimum, the date of reference should be 30 June 2009, as the cut-off date 
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q. 
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beyond this threshold, the more pressing the claim for a permanent 

contract becomes. The Applicants have served for between over ten 

and twenty years; they are already de facto career staff. Further, based 

on current information, the Applicants will be required for several 

more years to complete appeals in ICTY and MICT; 

iii. Other relevant organizational interests and realities, which were 

not considered in arriving at the contested decisions, such as the need 

to ensure the successful completion of ICTY/MICT mandates, as well 

as the need to correct poor representation of women at the senior 

level, since five of the Applicants are female staff members on P-4 

and above positions; 

r. The United Nations internal dispute mechanism would be rendered 

meaningless if the Tribunal did not step in when the Administration 

repeatedly abuses its discretion despite clear corrective instructions from the 

Appeals Tribunal. In order to put the Applicants in the position they would 

be in but for the impugned decisions, the conversion of their appointments 

should be ordered, as a specific performance, or in the alternative, payment 

of compensation based on the termination indemnities, as this is the value 

the Organization placed on such type of appointment. For the sake of 

judicial economy, the cycle of litigation should be brought to an end by 

ordering said remedies; 

s. The Applicants were not entitled to mere consideration, but to “every 

reasonable consideration”. On a balance of probabilities, they suffered a 

loss, as, indeed, the record shows that their chances of conversion, if 

properly considered, were almost certain. In any case, the ASG/OHRM 

waived the chance to assess the Applicants’ transferrable skills, as she 

declined to do so when she was directed to; 
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t. The Applicants have suffered moral harm for the fundamental breach 

of their contractual entitlements and the continuing breach of procedural due 
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b. The ASG/OHRM was required to take into account all the interests 

and needs of the Organization, which, according to the General Assembly’s 

guidance, include the operational realities. The Tribunal’s review is 

restricted to whether the ASG/OHRM abused her discretionary power or 

engaged in procedural impropriety. Since this is not a class action, each 

Applicant bears the burden to prove through clear and convincing evidence 

that they were deprived of their individual right to full and fair 

consideration, and none of them has met that burden; 

c. The re-consideration of the Applicants for conversion was 

procedurally correct. The Organization followed the procedures set out in 

ST/SGB/2009/10 as well as the Guidelines, and accorded each Applicant 

substantive due process. The Organization undertook a multi-step process to 

individually consider each Applicant, the rigour of which is reflected in the 

detailed record kept. This process was far more rigorous than that of any 

other undertaken for other conversion decisions. The invitation to the 

Applicants to submit additional information and documents cannot be 

regarded as adverse to their right to substantive due process; 

d. Had the Applicants in Cases No. UNDT/GVA/2015/113 and 115 been 

considered as a P-5 staff member of MICT and recommended by the CR 

Board, the outcome would not have been any different. Holding a P-5 post 

does not provide any special consideration or allow the Secretary-General to 

transfer the staff member to a position outside MICT. Furthermore, the 

ASG/OHRM gave due regard to the CR Board’s recommendations 

concerning P-5 and D-1 Applicants. The fact that she disagreed with them 

does not indicate that her decisions were predetermined or constituted an 

unreasonable exercise of discretion; 
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e. The Applicants received individual, full and fair consideration for 

conversion to a permanent appointment. At the end of the process, each 

Applicant received a written, reasoned and individual letter informing of the 

ASG/OHRM resulting decision. The ASG/OHRM gave every reasonable 

consideration to each Applicant; she reviewed each single case, and the 

record demonstrates that all relevant criteria were considered. The 

individualised consideration stems from the files containing the documents 

that led to the decision. There is no basis for conducting a review of the 

impugned decisions restricted to the decision letter itself, instead of 

examining the decision-making process as a whole, as is usually done, e.g., 

concerning selection decisions. In addition, in D’Aspremont 
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Administration gathered and reviewed records on each of the Applicants’ 

suitability as international civil servants and fulfilment of the highest 

standards of integrity, competence and efficiency, and took into account the 

recommendations by ICTY, OHRM and CR bodies following their 

consideration of each of the Applicants; 

h. The form of the letter conveying the decision does not establish that 

the ASG/OHRM failed to apply the relevant criteria; she did consider if the 

Applicants had transferrable skills. She also noted that she did not have 

authority to place the Applicants in a position outside ICTY/MICT. The 

Applicants are not entitled to a notification in a particular form or length. 

The wording of the decision letters was not the sam
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m. While the implementation of the decisions had to be retroactive (as 

already indicated in the Guidelines), the Administration was entitled to 

consider any facts that occurred until the date the decision was made. The 

Appeals Tribunal’s case law has accepted that subsequent relevant 

developments pertaining to eligibility and suitability must be taken into 

account. Had the Appeals Tribunal wished to set a given cut-off date for the 

review, it would have specified it in its Judgment. Moreover, the Appeals 

Tribunal did not raise objections to the process wh
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w. 
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a. ICTY staff members are entitled to full and fair consideration of their 

suitability for conversion to permanent appointment (paras. 66, 67 and 83); 

b. The conversion exercise was remanded for retroactive consideration 

of the suitability of the Applicants (para. 83); 

c. Each candidate to be reviewed for a permanent appointment was 

lawfully entitled to an individual and considered assessment, or to 

individual full and fair consideration (paras. 66 and 67), and in doing so, 

“every reasonable consideration” had to be given to ICTY staff members 

demonstrating the proficiencies, competencies and transferrable skills 

rendering them suitable for career positions within the Organization (para. 

72); and 

d. “The ASG/OHRM was not entitled to rely solely on the finite mandate 

of the ICTY … [Her] discretion was fettered by her reliance, to the 

exclusion of all other relevant factors, on the ICTY’s finite mandate” 

(para. 68). “Thus, the ASG/OHRM was not entitled to place reliance on the 

‘operational realities of the Organization’ to the exclusion of all other 
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64. Sec. 1 of ST/SGB/2009/10 stipulates the eligibility conditions as follows: 

Eligibility 

To be eligible for consideration for conversion to a permanent 

appointment under the present bulletin, a staff member must by 

30 June 2009: 

(a) Have completed, or complete, five years of 

continuous service on fixed-term appointments under
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address whether this requirement was met at the time the concerned staff 

member was under the age of 53; 

b. Demonstration of the highest standards of efficiency, competence and 

integrity established in the Charter; 

c. Demonstration by qualifications, performance and conduct of 

suitability as international civil servants; and 

d. Determination that the granting of a permanent appointment is in 

accordance with the interests of the Organization. 

67. In sum, criterion (a) above encompasses the two eligibility conditions 

specified in sec. 1 of ST/SGB/2009/10—i.e., five years of continuing service on 
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69. The foregoing notwithstanding, it should be noted that the interest of the 
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Retroactivity 

72. Although Judgment Malmström et al. 2013-UNAT-357 refers on several 

occasions to retroactive “conversion” or retroactive “effect” of a potential 

conversion, at para. 83—the key passage of the “Judgment”—it unambiguously 
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75. Yet, it is pertinent to recall that the Appeals Tribunal remanded the 

determination on conversion after reviewing and finding flawed a specific set of 

administrative decisions issued by the ASG/OHRM on 20 September 2011 and 

notified to each concerned staff on 6 October 2011. The remedies ordered by the 

Appeals Tribunal were designed to restore the Applicants’ position as it would 

have been but for the unlawful decisions. Consequently, for the purpose of the re-

consideration exercise, the Applicants’ suitability should have been appraised by 

reference to the relevant circumstances as they stood at the time of the first 

impugned refusal to convert their appointments, i.e., in the fall of 2011. 

76. It follows that, inasmuch as the re-consideration exercise took into account, 

instead, the facts as of the date of the eventual decision (that is, mid-June 2014), 

the Administration failed to comply with the Appeals Tribunal’s direction to carry 

out a retroactive consideration of the Applicants’ suitability for conversion. 

Individual review giving every reasonable consideration to the Applicants’ 

proficiencies, competencies and transferrable skills 

77. The Respondent avers that the re-consideration exercise comprised an 

individual consideration and review of the specific qualifications, proficiencies, 

performance, conduct and transferrable skills of every Applicant. In holding that, 

he points out that six types of decisions were issued, each tailored to the 

employment status of the six different categories of similarly situated staff 

members. The Tribunal, however, is of the view that this in itself does not reveal 

an individualised consideration of each Applicant, but, at best, their 

categorisation. 

78. The Respondent also asserts that the ASG/OHRM examined the 

proficiencies, competencies and transferrable skills pertaining to each individual 

Applicant. Nevertheless, the Tribunal cannot but note that the reasons given for 
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(Placement authority outside the normal process) of the administrative instruction 

is relevant, as it provides that: 

The Assistant Secretary-General for Human Resources 

Management shall have the authority to place in a suitable position 

the following staff members when in need of placement outside the 

normal process: 

… 

(b) Staff, other than staff members holding a temporary 

appointment, affected by abolition of posts or funding cutbacks, in 

accordance with Staff Rule 9.6 (c) (i) (emphasis ad
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weight to the operational realities of ICTY, including its finite mandate, the 

Appeals Tribunal, nevertheless, specifically ruled in Judgment Malmström et al. 

2013-UNAT-357 that relying exclusively on this circumstance amounts to an 

abuse of discretion. 

96. On this crucial point, the Tribunal has determined that the motive to refuse 

to convert to permanent the appointments of each of the eight Applicants was 

invariably the same and came down to the finite mandate of ICTY and its 

downsizing (paras.  82 to  91 above), and, additionally, that no other relevant 

circumstances, specific to each individual, were considered (paras.  77 to  81 

above). It thus appears evident that the predominant factor behind the impugned 

decisions was, yet again, the finite mandate of ICTY. 

97. This is the very same factor on which, as per the Appeals Tribunal’s ruling, 

the Administration had wrongfully relied upon to the exclusion of any other 

considerations. Hence, by again relying solely on this factor and overriding all 

others, the Organization failed to abide by the clear and binding instructions 

contained in Judgment Malmström et al. 2013-UNAT-357. 

98. In summary, the impugned decisions are unlawful on several accounts, but 

primarily on the following two: 

a. The Applicants were not considered individually in 
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Remedies 

99. Art. 10.5 of its Statute delineates the Tribunal’s powers regarding the award 

of remedies, providing: 

As part of its judgement, the Dispute Tribunal may order one or 

both of the following: 

 (a) Rescission of the contested administrative decision 

or specific performance, provided that, where the contested 

administrative decision concerns appointment, promotion or 

termination, the Dispute Tribunal shall also set an amount of 

compensation that the respondent may elect to pay as an alternative 

to the rescission of the contested administrative decision or specific 

performance ordered, subject to subparagraph (b) of the present 

paragraph; 

 (b) Compensation, which shall normally not exceed the 

equivalent of two years’ net base salary of the applicant. The 

Dispute Tribunal may, however, in exceptional cases order the 

payment of a higher compensation, and shall provide the reasons 

for that decision. 

100. The Tribunal has to consider the remedies sought by the Applicants—listed 
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Applicants’ appointments may still be converted. Hence, the loss of opportunity 

they suffered may potentially be redressed. 

108. The above notwithstanding, mindful of the inordinate length that the process 

and the litigation involved have taken so far, it is only fair and necessary that this 

overdue consideration for conversion be completed and the final decision notified 

to the Applicants within 90 days of the issuance of this Judgment. In the 

Tribunal’s opinion, the above deadline is reasonable as it should now be 

abundantly clear that: 

a. No eligibility assessment must be conducted; and 

b. The circumstances to be taken into consideration are those of the fall 

of 2011. 

109. It follows that all information and documents needed are already in the 

Applicants’ individual files. In consequence, no time shall be devoted to gather 

either of them for this would not only be superfluous but, in fact, improper. 

Moral damages 

110. By resolution 69/203, adopted on 18 December 2014 and published on 

21 January 2015, the General Assembly amended art. 10.5 of the Tribunal’s 

Statute to read as follows: 

As part of its judgement, the Dispute Tribunal may only order one 

or both of the following: 

 (a) Rescission of the contested administrative decision 

or specific performance, provided that, where the contested 

administrative decision concerns appointment, promotion or 

termination, the Dispute Tribunal shall also set an amount of 

compensation that the respondent may elect to pay as an alternative 

to the rescission of the contested administrative decision or specific 
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performance ordered, subject to subparagraph (b) of the present 

paragraph; 

 (b) Compensation for harm, supported by evidence, 

which shall normally not exceed the equivalent of two years’ net 

base salary of the applicant. The Dispute Tribunal 
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309. In this Judgment, the Appeals Tribunal provided its authoritative 

interpretation of the grounds for awarding moral damages, and held that a 

fundamental breach of a staff member’s rights sufficed to justify such an award 

without further proof of harm. 

115. It is, therefore, not tenable that art. 10.5 of the Statute, in its version prior to 

the above-referenced amendment, did not leave room for granting moral damages 

based on the sole ground of a violation of the rules. 

116. For the reasons outlined above, it follows that the recent amendment to 

art. 10.5 of the Tribunal’s Statute is not applicable to the instant cases. 

Accordingly, the Asariotis jurisprudence may be relied upon in setting the 

appropriate compensation. In this connection, the Appeals Tribunal considered in 

Judgment No. 2013-UNAT-357 that: 

[T]he substantive due process breaches in the ASG/OHRM’s 

decision-making meet the fundamental nature test established in 

Asariotis and, as such, of themselves merit an award of moral 

damages. 

117. Based on this finding by the Appeals Tribunal, and given that the breaches 

identified in the present cases are essentially the same as those that vitiated the 

first conversion exercise, it is warranted to grant the Applicants compensation for 

moral injury. 

118. In calculating the quantum, this Tribunal has to take into account—like the 

Appeals Tribunal did—the satisfaction granted by remanding the impugned 

decisions for re-consideration. The Tribunal also d
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conversion—in the fall of 2011—was addressed in Judgment Malmström et al. 

2013-UNAT-257 and compensated through the damages ordered therein. 



  


