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Introduction 

1. This is a consolidated judgment on these cases which were subject to 

an order for combined proceedings (Order No. 146 (NY/2014) dated 

16 June 2014). 

2. The Applicants are translators in the Department of General Assembly and 

Conference Management (“DGACM”). They filed separate applications on 

12 June 2012, contesting the decision by the Office of Human Resources 

Management (“OHRM”) that they were not eligible for the benefit of having their 

entry grade upon recruitment reconsidered under the new “Recruitment policy for 

entry level language staff. Grading Guidelines” (“Guidelines”), adopted on 

1 January 2011, since they were appointed on a date falling outside the one-year 

period of retroactive application of the Guidelines. The Applicants seek rescission 

of the decision which they contend is unlawful since it is based on an arbitrary 

and unlawful cut-off date. They seek to have their step-in-grade reviewed in 

accordance with the Guidelines without reference to the one-year period of 

retroactive application. 

3. The Respondent filed his replies on 13 July 2012, stating that 

the applications are not receivable. However, should the Tribunal find 

the applications receivable, they should be dismissed on their merits.  

Factual background 

4. On 23 March 2009, Ms. Díaz-Menéndez signed her letter of appointment 

to the position of Associate Spanish Translator at the P-2 level, step 5 with effect 

from 20 March 2009. On 30 April 2009, Mr. Centellas Martinez was appointed to 

the position of Spanish Translator at the P-3 level, step 3.  
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20. Further, the Applicants submit that the Appeals Tribunal’s judgment in 

Chen 2011-UNAT-107 does not support the proposition that the principle of equal 

pay for equal work should be limited solely to the classification of posts as 

the principle of equal pay for equal work includes salary steps.  

Respondent’s submissions 

21. The Respondent submits that the applications are not receivable on 

the ground that the contested decision does not affect the Applicants’ terms of 

appointment. The Applicants have no right under their terms of appointment to 

require that the new policy on determination of entry level grade be applied to 

them with retroactive effect nor do they have any ongoing right of review of their 

entry level grade. 

22. The Applicants’ entry level steps were determined lawfully. Following 

a change of policy, the Administration is not bound to re-write all contracts 

entered into with staff members prior to that change. On the contrary, if entry 

level steps were reduced, the Applicants would not argue that the new policy 

should be applicable to them. 

23. In line with OHRM’s policy based on staff rule 3.16 (retroactive 

payments), the Administration determined that staff recruited within a year of 

the implementation of the Guidelines should be entitled to have their entry level 

reviewed. The Applicants simply did not fall within this category of staff.  

24. The Guidelines are not discriminatory and do not breach the Applicants’ 
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including the Applicants who were recruited prior to the one-year period of 

retroactive application, were considered to be ineligible. 

Applicable law 

28. Article 2.1(a) of the Tribunal’s Statute states: 

1. The Dispute Tribunal shall be competent to hear and pass 
judgement on an application … 
 (a) To appeal an administrative decision that is alleged 
to be in non-compliance with the terms of appointment or the 
contract of employment. The terms “contract” and “terms of 
appointment” include all pertinent regulations and rules and all 
relevant administrative issuances in force at the time of alleged 
non-compliance; 

29. In Andati-Amwayi 2010-UNAT-058, the Appeals Tribunal ruled that 

“[w]hat constitutes an administrative decision will depend on the nature of 

the decision, the legal framework under which the decision was made, and 

the consequences of the decision” (emphasis added). The Appeals Tribunal 

further held that an applicant, who considers that an administrative decision is in 

breach of his/her rights, may impugn that decision where it has a direct impact on 

his/her interest and standing (Ivanov 2013-UNAT-378, para. 15). At the heart of 

the Dispute Tribunal’s jurisdiction is its statutory remit to judicially review 

decisions which affect the contractual entitlements of employees (Bauzá Mercére 

2014-UNAT-404, para. 17).  

30. Accordingly, where a decision could have an impact on an applicant’s 

terms of employment, such a decision constitutes an administrative decision 

subject to review by the Tribunal (Larkin 2011-UNAT-135). The key 

characteristic of an administrative decision subject to judicial review is that 

the decision must “produce … direct legal consequences” affecting a staff 

member’s terms or conditions of appointment (Wasserstrom 2014-UNAT-457). 

Further, the Appeals Tribunal held in Egglesfield (2014-UNAT-399) that “Staff 
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17. … different treatment becomes discriminatory when it affects 
negatively the rights of certain staff members or categories of 
them, due to unlawful reasons … 

35. The Appeals Tribunal held in Chen 2011-UNAT-107 that “ ‘[b]udgetary 

considerations’ may not trump the requirement of equal treatment” and that 

“ ‘[l]ack of funds’ cannot justify discrimination”. The Appeals Tribunal stated 

that “[t]here is no discretion to violate the principle of equal pay for equal work”. 

Receivability  

36. The core issue in this case is not, as the Respondent contends, that 
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Merits 

39. The Respondent’s first witness, Ms. James, was involved in initial 

discussions concerning the drafting and issuing of the Guidelines. She confirmed 

her participation at the meetings of 14 June 2010 between DGACM and OHRM 

along with senior officers when the necessity of the Guidelines was first 

discussed. She stated that the rationale of one year was based on staff rule 3.16. 

She further stated that the Administration was attempting to be fair to staff 

members who had been newly recruited by granting them the possibility of having 

their steps reviewed within a year of their recruitment. The email of 

26 November 2010 confirmed that the purpose of the Guidelines was to ensure 

that all professional staff joining the Organization through competitive 

examinations are reviewed and graded at the time of entry into the Organization 

in an equitable, fair and uniform manner. 

40. Ms. James explained that the changes to the policy in relation to 

determination of grade and steps was prompted by the increasing difficulties 

DGACM faced in relation to the recruitment of staff within that section as well as 

by the need to have a proper retention policy since there was a high turnover due 

to staff members requesting to be transferred as they felt that the emoluments 

received were not adequate enough. It was therefore important not only to attract 

potential recruits to the Organization but also to retain staff members already in 

service with the Organization. OHRM tried to provide higher steps upon 

recruitment in line with professional experience as an incentive both to recruit 

new staff and to retain staff members. She further stated that a period of 

retroactive application of up to two years was actually proposed by DGACM. 

However, the financial impact of this proposition needed to be assessed.  

41. Other than that, Ms. James was not in the position to assist the Tribunal 

with particular reference to the question why DGACM’s recommendation of 

a two years period of retroactivity was not adopted. Senior staff members from 
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OHRM or DGACM were not called by the 
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period was based on an unlawful application of staff rule 3.16 and created 

an unlawful distinction between staff members within the same category. 

45. It is in any event questionable whether this case is on all fours with Tabari 

2011-UNAT-177. In that case, there was a clear differentiation between different 

categories of workers, i.e. locally recruited staff and international staff, each 

governed by different terms and conditions. As held in Tabari 2011-UNAT-177, 

different treatment becomes discriminatory when it unlawfully affects the rights 

of a category of staff members. In these cases, the unlawful inclusion of a one-

year cut-off date resulted in an arbitrary distinction within the same category of 

staff members, all of whom passed the 2006 Competitive Examination for 

Spanish Translators and were placed on the same roster in 2007. The only 

difference between those staff members who benefitted from the adjustment of 

their step in accordance with the Guidelines and the Applicants was the date of 

receipt of an offer of appointment.  

46. The Respondent’s reliance on the former Administrative Tribunal’s 

Judgment No. 343, Talwar (1985) that “it is wholly impossible for a precedent to 

be created as a consequence of an erroneous practice that should be discontinued” 

is difficult to comprehend. It is not being suggested that staff members have 

the right to insist that an error be replicated in their case. On the contrary, 

the Applicants are seeking an order that the error be extinguished and that they be 

subjected to a lawful application of the Guidelines, absent the unlawful restriction 

of a one-year retroactive application. 

Administrative discretion in determining the duration of retroactive period 

47. Since retention of staff was an important policy consideration why limit its 

application to those who were recruited in the year preceding the commencement 

of the guidelines? No explanation was offered. It would appear that the decision 

makers, in deciding to exercise their discretion in granting a period of retroactive 

application, felt constrained by the terms of staff rule 3.16 which has been 
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conceded as being an erroneous application of the Staff Rules. However, once 

the Administration decides to exercise its discretion, it has an obligation to do so 

in a proper manner. The Administration failed to take into account that by limiting 

the period of retroactive application to one year based on staff rule 3.16, they 

were fettering their discretion to find a lawful means of meeting the policy 

objectives of recruiting and retaining language staff.  

48. The implementation of the Guidelines had the effect of achieving 

an irrational and absurd result as exemplified by a comparison of the position of 

the Applicants’ with that of Staff member X who was recruited at a later date.  

49. Staff member X was initially classified at the P-3 level, step 1. 

Mr. Centellas was initially classified at the P-3 level, step 3. Mr. Centellas was 

therefore considered more experienced than Staff member X and awarded more 

steps upon recruitment. However, following the application of the Guidelines, 

Staff member X had his entry level reclassified at the P-3 level, step 6. At the time 

of the application, Staff member X’s grade was at the P-3 level, step 8, whereas 

Mr. Centellas was at the P-3 level, step 6. Such an anomaly casts serious doubt on 

the rationality of the decision of retroactive application to one year.  

50. Likewise, Ms. Diaz’s professional experience was no longer reflected in 

her step classification. Ms. Diaz entered into service on 20 March 2009 at the P-2 

level, step 5, with a master’s degree in Translation and Interpretation, five years 

of in-house experience as a translator and over 13 years of experience teaching 

language and translation. However, under the Guidelines, any staff member 

joining the Organization on or after 1 January 2010 with a master’s degree in 

Translation and only four years of professional experience would already be 

classified at the P-3 level step 2. On the basis of her professional experience, 

Ms. Diaz should have been re-classified at a much higher level and thereafter be 

in receipt of any consequential benefit. Failing to have one’s professional 
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experience reflected in the steps awarded to others is no incentive to remain in 

service with the Organization.  

51. The action of the Administration therefore fell short of being rationally 

connected to one of the principal objectives pursued, namely to retain staff and to 

review steps in line with the staff member’s professional experience. 

The Administration cannot claim that it was necessary to adopt the Guidelines so 

as to address this issue whilst failing to incorporate such an imperative in 

the Guidelines and failing to properly and fully address the situation of staff 

members who will be excluded from consideration under the Guidelines because 

of the retroactive period chosen. The chosen cut-off date has resulted in 

an arbitrary differentiation between staff who should have been treated equally. 

Like any discretion, it may not be exercised in an arbitrary, capricious, or illegal 

manner. As stated by the Appeals Tribunal in Chen, “there is no discretion to 

violate the principle of equal pay for equal work”. 

52. Further, whilst the principle of a retroactive implementation of 

the Guidelines was accepted at the level of policy discussion, its extent was still 

open to discussion. No satisfactory explanation was provided to the Tribunal in 

relation to opting for a one year period of retroactivity, other than on a mistaken 

application of staff rule 3.16, or why the initially suggested period of two years of 

retroactivity was not adopted.  

53. If the length of the period of retroactive application was linked to 

budgetary considerations, it was unsupporte
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54. The Tribunal finds that the chosen period of retroactive application of one 

year is not only unlawful because it is based on an misconstruction and 

misapplication of staff rule 3.16 but it is manifestly unreasonable, irrational, and 

above all unjustifiably discriminatory. It does not amount to a proper exercise of 

administrative discretion and breached the fundamental principle of equal pay for 

equal work. Accordingly, the Tribunal finds it appropriate to rescind the decision 

not to accord to the Applicants the same treatment as it accorded to those who 

joined after 1 December 2010. 

Compensation 

55. Mr. Smith testified that steps attributed upon appointment depend on 

an appointee’s education and professional experience. Mr. Smith also stated that 

steps are used to recognize performance, which was confirmed by Ms. James who 

further testified that steps increment also takes place upon promotion in 

accordance with staff rule 3.4 (b).  

56. As previously stated by the United Nations Appeals Tribunal, “[n]ot every 

violation will necessarily lead to an award of compensation. Compensation may 

only be awarded if it has been established that the staff member actually suffered 

damages” (Antaki 2010-UNAT-095; Chen 2011-UNAT-107). The Tribunal finds 

that both Applicants suffered financial loss for which they are entitled to full 

compensation. There being no claim or evidence of moral damage, no 

compensation is awarded under this head. 

57. As stated in sec. 5 of the Guidelines, “staff members […] could be 

considered for a review of their entry level grade according to the new grading 

guidelines provided that a satisfactory record of performance is available as 

certified by DGACM's Executive Office” (emphasis added). The Tribunal notes 

that the Respondent has not raised any concerns about the Applicants’ 

performance. The Applicants are entitled to be considered in accordance with 
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the Guidelines, absent the one-year period of retroactive application, with any 

appropriate adjustments to salary and applicable benefits and entitlements. 

Judgment 

58. The contested decision in the case 


