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Introduction 

1. The Applicant, a former staff member of the United Nations Human 

Settlements Programme (UN-Habitat), contests the “[d]ecision[s] of the [United 

Nations] Office [of] Internal [Oversight] Services (“OIOS”) not to launch an 

investigation of the reported misconduct and prohib



 



  Case No. UNDT/GVA/2014/051 

  Judgment No. UNDT/2014/123 

 

Page 4 of 19 

14. The Applicant was withdrawn from Libya and served a
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20. On 11 January 2013, the Applicant submitted a report to OIOS in which he 

requested 

… [a]review of gross breaches of UN rules and regulations, as well 

as of the deriving accountability of and within UN-Habitat and, if 

needs be, of potential criminal aspects of the acting of the 

responsible senior management concerning the following topics: 

A. Gross breaches of UN project management and 

procurement rules and regulations [“Part A of the Applicant’s 

report”] 

B. Mal-intended recruitment [“Part B of the Applicant’s 

report”] 

C. Misconduct of supervisor [“Part C of the Applicant’s 

report”]. 

21. OIOS informed the Applicant on 14 January 2013 that his report would be 

reviewed carefully by the Investigation Division (“ID”)/OIOS, and a decision 

would be made as to the most appropriate method of addressing the information 

that he had provided. OIOS also advised the Applicant that it would determine 

whether its Office or another Office was more suitable to address the matters he 

had raised. The email further informed the Applicant that if ID/OIOS determined 

that his report was to be investigated by OIOS, it would not be obliged to inform 

him of updates on or the outcome of the investigation. 

22. The Ethics Office reported on the Applicant’s request for protection on 

2 February 2013. It found that out of 13 communications he flagged, seven did not 

constitute reports of misconduct pursuant to the requirements of ST/SGB/2005/21. 

As per the other six, which raised concerns about the management chain, the 
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24. On 15 February 2013, the Applicant`s request for management evaluation of 

the 2 February 2013 decision of the Ethics Office was found not to be receivable. 

The Applicant filed an application with the Tribunal which challenged, inter alia, 

the decision of the Ethics Office (the “Ethics case”). 

25. The Director, ID/OIOS, informed the ED, UN-Habitat, by memorandum of 

25 March 2013, that after reviewing the Applicant’s complaint, OIOS had 

determined that “the matter would be best handled by UN-Habitat” and referred it 

to UN-Habitat for its attention and appropriate action. 

26. 
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25 March 2013 … in [which] OIOS determined that the matter would be best 

handled by UN-Habitat.” Although the Reply stated that the memorandum was 

attached as Annex 1, it was not. 

31. On 31 December 2013, the Applicant filed a request for management 

evaluation of the “Respondent’s decision not to launch an investigation of the 

reported misconduct and prohibited activities, not to provide the Applicant with 

the requisite information and to provide misleading information”. He noted that 

the decision had been taken on 25 March 2013 by OIOS, and that he was only 

aware of it on 10 December 2013 by way of the refer
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c. 
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h. The decision shows the pattern of institutional retaliation, which 

results also from the Ethics Office’s rejection of his request for protection 

against retaliation and the close cooperation between OIOS and the Ethics 

Office and other New York based offices, such as the MEU, in this case; 

i. The contested decisions prevented him from receiving protection 

against retaliation, as such damaging his reputation and career; in view of 

the lack of acknowledgement of the actual circumstances and background of 

his assignment and his separation from service, and the resulting negative 

impact in his attempts to seek redress via the internal justice system against 

various administrative decisions following his report of prohibited activities 

in the Libya programme, the decision caused him severe emotional damage; 

he requests adequate compensation for the procedural and substantive 

irregularities. 
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38. In Wasserstrom (2014-UNAT-457), the Appeals Tribunal considered t
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41. In Nwuke 2010-UNAT-099, the Appeals Tribunal stated that the provisions 

of ST/SGB/2008/5 create rights to an investigation of claims of prohibited 

conduct and to certain administrative procedures. It further held that if a claim for 

investigation falls under issues covered by ST/SGB/2008/5, “the Tribunal has 

jurisdiction to examine the administrative activity (act or omission) followed by 

the Administration after a request for investigation.” 

42. However, in Nwuke UNAT also noted that “[i]n the majority of cases, not 

undertaking a requested investigation into alleged misconduct will not affect 

directly the rights of the claimant, because a possible disciplinary procedure 

would concern the rights of the accused staff member” and that “a staff member 

has no right to compel the Administration to conduct an investigation unless such 

right is granted by the Regulations and Rules”. 

43. The receivability of an application against an OIOS decision depends 

ultimately on what is presented to OIOS for investigation and what the Applicant 

seeks to challenge before the Tribunal. 

44. In the present case, the starting point is the content of the Applicant’s report 

to OIOS, which he filed after his separation. 

45. Part A of the Applicant’s report relates to what the Applicant described as 

alleged “[g]ross breaches of UN project management and procurement rules and 

regulations”. 

46. The OIOS decision not to investigate that part concerns the interests of the 

Organisation and potentially the rights of any accused staff members; it does not 

and cannot affect the rights of the Applicant. Any impact of the investigation 

requested by the Applicant would have been on a third party, not on him. 

47. The Tribunal finds that whatever the outcome of the decision of OIOS on 

part A of the Applicant’s report, it would not have affected his terms or contract 

of employment. Therefore, the section of the application challenging OIOS 

decision not to investigate part A of the Applicant’s report is not receivable, 

ratione materiae. 
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48. Partsf8.
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Preliminary Issues 

54. In a submission to the Tribunal dated 21 August 2014, the Applicant raised 

three preliminary issues. First, he requested permission to produce to the Tribunal 
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Merits 

60. 
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64. The Report of the Office of Internal Oversights Services on strengthening 

the investigation functions in the United Nations (A/58/708) of 10 February 2004 
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69. Concerning OIOS response to parts B and C of the Applicant’s report, the 

memorandum of 25 March 2013 demonstrates that OIOS, on the basis of the 

available documentation, determined that the matter would be best handled by 

UN-Habitat and referred the Applicant’s report to that agency. 

70. The question for the Tribunal is whether OIOS committed a manifest error 

in the exercise of its discretion. 

71. The OIOS Manual states in sec. 3.2.2 that “referrals commonly occur for 

matters related to performance and disagreement over administrative decisions”. 

72. Parts B (Mal-intended recruitment) and C (Misconduct of supervisor) of the 

Applicant’s report was comprised of allegations that concerned performance 

evaluation and management, separation/non-renewal and allegations of 

constructive dismissal. Each of these can be properly categorised as “matters 

related to performance and disagreement over administrative decisions”. 

73. The Tribunal concludes that the OIOS decision not to investigate the 

Applicant’s complaint but to refer it to UN-Habitat was in accordance with its 

administrative guidelines and was a legitimate exercise of its discretion. 

74. The Tribunal finds that there is no evidence to support the Applicant’s 

allegation that the decision made by OIOS—after his separation from service—

was arbitrary and capricious, that it was an attempt to cover up wrongdoing within 

the Organisation, or that it did or could amount to retaliation against him. 

75. In his application to the Tribunal, the Applicant also claimed that OIOS did 

not provide him with the requisite information and provided misleading 

information. The Tribunal finds that these claims do not constitute separate 

administrative decisions which can be considered by the Tribunal independently 

of the substantive claim; however, they can be raised incidentally to assess the 

procedural regularity of the contested administrative decision not to investigate 

his report into parts B and C. 
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76. The alleged misleading information referred to by the Applicant was the 

OIOS email of 11 July 2013 advising him that it had reviewed his report, had 

given it due attention, and that it was not obliged to inform him of updates on or 

of the outcome of the investigation. 

77. Under sec. 3.1.4 of the OIOS Manual, “Complaints and Victims” 

[a]ny source reporting possible misconduct and claiming to be a 

victim should be informed that the OIOS mandate does not provide 

for assistance to victims or for conflict resolution, and that their 

personal concerns may be addressed through other me




