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Introduction

1. The Applicant joined the United Natior@hildren’s Fund Country Office in
Senegal (UNICEF Senegal CO) on 6 January 2003 at the GS-5 level on a temporary
assignment. On 12 March 2007, he was appoitddbte post of Fiance Assistant at

the GS-5 level.

2. On 22 September 2012, he filed therrent Application before the United
Nations Dispute TribunglUNDT) challenging the decision, taken on 29 September
2011, to separate him from service fallog an abolition of posts through the
Program and Budget Review (PBR), togetivéh the decision, notified to him on 10
April 2012, of his non-selection for a fina@ssistant GS-5 post to which he had

applied.
Facts

3. On 19 November 2009, the then Reprederdaf UNICEF Senegal CO sent a
memorandum to the Applicant about arsficant error he had committed in
exercising his functions as Finance Assisianthe handling of bids for tables and
chairs for the Education Programmontract vale of USD50,000-60,000).
According to the memorandum, he opened cldsdd provided by vendors relating

to said contract without the procurementmmittee being present and let a colleague
influence him into changing the dates of the documents. According to the
memorandum, his actions comprised the integrity of # procurement process and
violated the standards of conduct of thesinational civil serce and the financial

rules. Nevertheless, nalssequent action was taken.

4. The Applicant’'s post was abolishéddrough the PBR in March 2011. The
functions of the post were reviewed byetob ClassificatiorPanel leading to a
substantial change in the job descopti The new position of finance assistant was

classified at the GS-5 level.
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5. On 6 July 2011 and again on 29 September 2011, the Applicant was formally
informed of the abolition of his post effective 31 December 2011, as per standard
procedure. Thus, though the post was ahetisin March 2011, formal notification of
same was sent in July and September thedeffective date of termination was in
December 2011He applied for the newly created &G3-inance Assistant post within
UNICEF Senegal CO, which was advertised in October 2011.

6. On 20 December 2011, the UNICEFn8gal CO Representative and the
Human Resources Specialist met with thpplicant to explain to him that his
candidacy had been removed from theors list for the newly created Finance
Assistant post for reasons pérformance and the ethical issues mentioned in the 19

November 2009 memorandum.

7. On 29 December 2011, the Applicant reeei\a letter of gearation indicating
his entitlements and the cotidns of his separation. In return for payment of an
additional termination indemnity, the Apgdint signed a waiver stating “I agree not

to contest the action skeparation from UNICEF".

8. On 5 January 2012, the written test for the GS-5 post was administered to the 9

candidates identified by the Manager of the post.

9. On 17 January 2012, the Applicanubsiitted a request for management
evaluation to the Deputy Executive Direc{DED) challenging the UNICEF Senegal
CO decision to withdraw his namein the shortlist for the GS-5 post.

10. On 9 February 2012, the four candidatdswad been successful in the written

test were interviewed by a panel.

11. On 2 March 2012, the DED instructecetdNICEF Senegal CO to reopen the
case and put forward the Applicant’s candidatio the recruitment panel considering

the GS-5 Finance Assistant post within that office.
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12. On 5 March 2012, the Applicant took the same test as the other candidates,
graded in the same manner by the samsgps, namely the Finance Officer who was
the manager of the post and the Chief oef@tions. The Applicant scored a mark of

14, making him the fourth rantecandidate out of five.

13. On 14 March 2012, the Applicant was interviewed by the same panel that
interviewed the other four candidates. M&as asked the same questions as the

previously interiewed candidates.

14. On 30 March 2012, the panel finalizece tandidate Comparison Matrix for
the post of Finance Assistant and found Applicant not suitable. It recommended

another candidatior the post.

15. On 10 April 2012, the Applicant was infoed of his non-selection. On 14 April
2012, he requested clarifications and wasrmed on 16 April 2012 that he was
ranked fourth out of the 5 candidates admitted to the interview.

16. On 10 May 2012, the Applicant filed a request for management evaluation to
the DED of the decision not to select hétating that: (i) abolishing his post was not
justified; (ii) the decision is flawed due the fact that his candidature was at the end
of the process, he was administered the d&ste, his test was corrected separately
from the others, he was interviewed on pasate date depriving him of anonymity
and thus exposing him to the bias oé tinterview panel; and (iii) UNICEF should

have identified a suitable post for him.
17. On 21 June 2012, the DED responded as follows:

[...] your request for managementadwation as far as it concerns
the decision to abolish the gogou encumbered in 2011 is time
barred. [...] After careful andhbrough considerain of all the
relevant documentation gathered, no improper motives or
extraneous factors have been identified in the decision not to select
you for the post of Finance Assant (GS-5), UNCEF, Senegal
Country Office. The nature of the contested decision and the
process followed leaves no doubttaghe legitimacy of the hiring
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unit’s decision to select the candidate it considered best to serve the
interests of the Organization.

18. On 22 September 2012, the Applicant fitbé current Application before this
Tribunal challenging theetision, taken on 29 September 2011, to separate him from
service together with theecision, notified to him on 10 April 2012, not to select him
for a Finance Assistant GS-5 post to whiwh had applied. Furer, the Applicant
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23.  The Applicant submits that he shouldvbBaeen given prefence due to his
status as a staff member on an abolished. ddeerefore, the decision not to select

him for the newly created Rance Assistant GS-5 post svanproper. Further, the

post for which he was not selected was the same as the one he had previously

encumbered.

24. Lastly, the recruitment process wtanted by improper motives, including
harassment and lack of impartiality frothe Finance Officer and the Chief of
Operations, who were aware of his identityantthey marked his test. In this respect,

the Applicant submits that in Decemii11, the Finance Officer and the Chief of
Operations recommended the withdrawahsf name from the short list alleging the
ethical issues mentioned in the 18Wmber 2009 memorandum. On 5 March 2012

he was the only candidate whaok the test that hadebn taken earlier on 5 January
2012 by the other candidates. On 14 March 2012, he was interviewed by the same
panel who interviewed the other candeaton 9 February 2012. Therefore, the

selection process was not amaymous as it should have been.
Respondent’s submissions

25. The Respondent rejected the claimsimpropriety made by the Applicant
regarding the abolitioof the post he encumbered fomias part of a legitimate, well-
documented and widely justified restruatgy exercise. UNICEM®perates solely on

voluntary contributions hence
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Therefore, in the absence of a timetyanagement evaluation the claim is not

receivable.

27. The Respondent submitted that no aimn of CF/AI/2010-001 has occurred
and the issue of possible damages needbacaddressed. Th&pplicant conceded
that he was timely informed of the resturing plans and their impact on the staffing
of his office as per section 9.3 of CH/2010-001. He also conceded that he was
timely served with a written notice of terraition as per sectiod.4. Further, as per
section 9.5, the Applicant applied to all dsthle posts for which he believed he had
the required competencies. Therefore theas no other vacandp which his name

could have been added by the Human Resolegsmger.

28. The Respondent conceded that there is one issue where section 9.5 of
CF/AI/2010-001 was originally not followed, na

Page 7 of 17



Case No. UNDT/NBI/2012/052
Judgment No.: UNDT/2014/066

UNICEF has an obligation to malevery possible effort to place
staff members who are on abolidhgosts on other available posts
for which they are suitable”, fi a staff member on an abolished
post is one of the recommended cdatks, he/she would be given
preference even if he/she is not the first recommended candidate
unless strong reasons relating to the relative competence and
integrity dictate otherwise.

31. Thus, should a staff member on anlaed post be found suitable for a post,
though not the best of all theuitable candidates, prefecenmust be given to that
staff member. The DED’s memorandum didt however creatan obligation to
place all staff members on abolished posts nor did it eliminate the competitive
recruitment process established byegixtive Directive CHXD/2009-008 (Staff
Selection Policy). Preference over other cdatés shall be given if, and only if, the
staff on an abolished post has b&amd suitable for the post concerned.

32. The Applicant’s status as a staff meanlon an abolished post was fully and
duly considered. His condition as staff an abolished post was well known by the
hiring unit and was clearly brought to the atten of the Selection Panel. Section 9.8
of CF/AI/2010-001 readSA post is ‘suitable’ if the staff member on an abolished
post has the core and functional competencies required for the post, as assessed in

the respective staff selection process (see CF/AI/2009-008 on Staff selection)”. The
Selection Panel justified in writing witihe Applicant was not recommended for the
post and how his core and functional corepetes did not match those required for
the post, making him an unsuitable candidateere is no obligation for UNICEF to

place staff on abolished posts without a competitive process.

33. The Applicant had been accusing the Operations Officer and the Finance
Officer, the two persons reviewing his tesf harassment and abuse of authority
since at least 2010. However, no complaird baen filed by the Applicant, nor has

any evidence been produced to support such accusations. During management
evaluation, no evidence was foundptema facie substantiate angf the allegations;

therefore no formal investigation was opened.
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34. The Applicant also claimed that the selection process was tainted by lack of
“neutrality” because his test was nahonymous, as were those of the other
candidates. The Respondent concedes thatrasy to what occurred with the other
shortlisted candidates, the two personsewing the Applicant’s test were aware of
whose test they were scoring. Nonetheléss, fact had no negative effect on the
scoring and, given that thagpplicant was the only candidate added for consideration
due to a management evaluation he had tqdeit was simply inevitable. There is

no evidence to suggest any ill-will or prdjce on the part of the two persons who
corrected the Applicant’s test tirat he was negatively affected.

35. In fact, the grade attributed to tAgplicant was only 1.63 points below that
achieved by the selected candidate. The citeiwho received the highest score in

the written test was not recommended bySk&ection Panel asdtbest candidate. In

the absence of proven bigsgjudice or damage, thei®no reason to second guess

the grade given by the two reviewers. The record shows that the Applicant’s
candidature was given full and fair cateration by the Selection Panel. The
Applicant was given the same written test as the other candidates. The same persons
reviewed the tests of all candidates. The same panel interviewed all the candidates
and posed the same questions. The selegliocess was revies and approved by a
competent review body (Central Revieody) and finally endorsed by the
Representative.

36. Lastly, the Respondent rejects the Apalit's claim stating that the post for

which he was not selected was the santh@®ne he had previ
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substantially. Therefore, it is inaccurdte claim that the experience the Applicant

had in his previous post necessarily mhuhe suitable for the newly created post.
Issues

37. (i) Whether the Application in regartb the abolition of his post and his

separation from service is receivable;

Page 10 of 17



40.

Page 11 of 17

Case No. UNDT/NBI/2012/052
Judgment No.: UNDT/2014/066



Case No. UNDT/NBI/2012/052
Judgment No.: UNDT/2014/066

Page 12 of 17



Case No. UNDT/NBI/2012/052
Judgment No.: UNDT/2014/066

process and violated the standards of condiutite internationativil service and the
financial rules. This allegation was neuwbe subject of any investigation and the

Applicant was never sanctioned in any marfoethis alleged error of judgment.

47. Following the decision of the DED that was wrong not to shortlist the
Applicant, he was shortlisted, sat for a written test and was interviewed. The very
persons who had already passed a valuenjedd on his suitability to be on the
shortlist were the very ones who mark&ad written test and interviewed him. The
Tribunal is not reviewing thenarking of the written tesir the ratings the Applicant
obtained at the interview. The Tribunabisly tasked with finchg out whether, given

the circumstances, the process was flawed in any manner. The Tribunal will here
refer to what the United Nations peals Tribunal (UNAT) stated iRolland 2011-
UNAT-122:

We also hold that there is alwaggpresumption thatfficial acts have
been regularly performed. Thisaalled the presumption of regularity,
but it is a rebuttable presumption.tie management is able to even
minimally show that the appellant’s candidature was given a full and
fair consideration, then theggumption of law is satisfied.
48. Though there is a presumption that thiest®on process may have been regular,
that presumption is not an absolute one but is rebuttable.Sitmmons

UNDT/2013/050, Meeran J held:

Allegations of bias and prejudicare easy to make and usually
extremely difficult to prove because of the absence of affirmative
evidence. Accordingly the Tribunal must be prepared to draw
inferences from the primary fact$f the facts established do not
reasonably point to thgossibility of bias orprejudice that will
normally be the end of the matter.
49. There is no direct evidence that the decision makers in the present case were
actually biased. However, the review oé thribunal does not stop here because there
are two aspects to consider when bias or impartiality is an issue. It is well settled that
the two tests to determine whether bmsimpartiality exists are subjective or

objective. The European Courtldtiman Rights has held that:
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The existence of impartiality for the purpose of Article 6-1
[European Convention on Human Rights] must be determined
according to a subjective test, that is on the basis of the personal
conviction of the judge in a given case, and also according to an
objective test, that isascertaining whether the judge offered
guarantees sufficient to excludany legitimate doubt in this
respect

50. On the objective test THeuropean Court held:

What is decisive are not thsubjective apprehensions of the

suspect, however understandable, tether, in the particular

circumstances of the case, his feaan be held to be objectively

justified’.
51. The same approach should be adopted when the decision of an administrative
body in regard to appointments or pmions is being reviewed. Under the
subjective test there is no evidence thatdbeision makers were or would have held
a personal bias against the Applicant.eTpersonal impartiality of the decision
makers must be presumed until there is ptoahe contrary and in the present case

there is no such probf

52. On the objective test the Tribunal’s taskto look at the primary facts and
determine whether from those facts it che inferred whether “the fair-minded
observer, having considered the facts, wawldclude that there was a real possibility
that the decision maker was biasediWhat then are the primary facts? By not
shortlisting the Applicant itially due to the 2009 memandum it is obvious that the
decision makers had already formed alvease view of the Applicant. When the
Administration was compelled to consides application, the same persons who had
disqualified him initially ended up inteiewing and evaluating his performance and

found him unsuitable for the vacancy. Carbé& said that in such circumstances

* Saraiva v Portugal, Judgment by European Court of Human Rights of 22 April 1994, Series A, No.
286-B, p.38, paragraph 33.

® Nortier v The Netherlands, Judgment by European Court of Human Rights of 23 August 1993,
paragraph 33.

® Hauschildt v Denmark, Judgment by European Court of Human Rights, 24 May 1989, Series A No.
154, p.21, paragraph 47.

"Magill v. Porter [2002] 2 AC 357 House of Lords referred to by Shaw Fitiniss UNDT/2012/200
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doubts would not be raised tsthe impartialityof the decision meers? The answer

to this question is clearly no.

53. The decision makers should have borne in mind the nature and scope of their
mandate as members of a panel processmgraitment exercis&shaw J made that
very clear in the case &inniss UNDT/2012/200 by observing:

The Tribunal notes that an intervigranel in a seléon exercise is

not a tribunal and has no final powef decision making. It takes one
step in a process but it is an impaoitatep. It is the only opportunity
candidates have to provide information and create an impression apart
from their Personal History Profile (PHP) records. The interview panel
has the power to recommend angtovide a reasoneahalysis of the
suitability of candidates for the postiegl on by the ultimate decision
maker. To avoid the tainting oféhfinal decision it is incumbent on

the interview panel to be and to be seen to be impatrtial, objective and
free from bias.

54. It is not the view of tls Tribunal that in proceeding in that manner the
examiners would have been subjectivelgdeid but objectively a reasonable observer
would be bound to draw the igigtible inference that the mbility of bias existed. It
would have been more commensurate viaimess that people other than those who
initially disqualified the Applicant from being shortlisted should have examined and
interviewed him. Unfortunately that was ribe case. That was the view expressed by
UNAT in Finniss 2014-UNAT-397, referring to a desion by the Administrative
Tribunal of the Internationd.abour Organization (ILOAT) where it was stressed by
ILOAT that:

It is a general rule of law thatgerson called upon to take a decision
affecting the rights or duties of othgersons subject to his jurisdiction
must withdraw in cases in which his impartiality may be open to
guestion on reasonable grounds. It isnaterial that, subjectively, he
may consider himself able to tak@ unprejudiced decision; nor is it
enough for the person affected by tlezidion to suspect its author of
prejudice.

8 Varnet v. UNESCO, Judgment No. 179, 8 November 1971.
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Persons taking part in an advisory capacity in the proceedings of
decision-making bodies are equaliybject to the above-mentioned
rule. It applies also to merats of bodies required to make
recommendations to decisioraking bodies. Although they do not
themselves make decisions, both these types of bodies may sometimes
exert a crucial influence ahe decision to be taken.

Decision

55. The Tribunal concludes that the Application in regard to the abolition of the
post and separation from service is not nedde. This claim is therefore dismissed

in its entirety.

56. The Applicant has satisfactorily estsbled that there was a flaw in the

recruitment process and that this flaveached his right to due process.
Compensation

57. Atrticle 10.5 of the UNDT statute maielly provides that in cases of
appointment the Tribunal may as paft its judgment order rescission of the
contested administrative decision and/ampensation that shall not normally exceed

the equivalent of two year’s nease salary ahe Applicant.

58. Due to the passage of time, rescission of the selection decision is not a
feasible option. However, in light of thadt that the Applicant was a staff member
on an abolished post, if he had been ohéhe recommended candidates, he would

have been given preference for selectionthe new Finance Assistant position in
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