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Introduction 

1. 
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Facts 

4. The Applicant joined UNCTAD in Geneva on 25 February 1991 as Special 

Adviser. After several promotions and changes of position, he was promoted to 

the D-1 level in 2005. 

5. In July 2008, after having worked in the Executive Office of the Secretariat 
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20. After the interviews had been conducted, the selection panel recommended 

to the Secretary-General of UNCTAD the three strongest candidates, including 

the Applicant, who was considered by the panel to have m
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31. On 4 January 2012, the Applicant requested a management evaluation of the 

decision to return him to UNCTAD as of 1 June 2012 and the refusal to 

implement the recommendations of the Ethics Office. 

32. On 17 January 2012, the Management Evaluation Unit rejected the 

Applicant’s request with regard to the decision not to select him for the post of 

Director (D-2), Division on Africa. 

33. By letter of 24 January 2012, the Director of the Ethics Office replied to the 

letter from the Counsel for the Applicant of 23 December 2011, informing him 

that, given the difficulties of effecting the lateral transfer of the Applicant, her 

Office would comply with the conditions for his return to UNCTAD decided by 

the Secretary-General. 

34. On 25 January 2012, the Counsel for the Applicant wrote to the Director of 

the Ethics Office in particular to express his opposition to the Applicant's return to 

UNCTAD. 

35. On 16 April 2012, the Applicant filed an application, which was registered 

on 20 April 2012 by the Geneva Registry of the Tribunal under number 
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46. On 6 August 2012, the Applicant requested that the President of the 

Tribunal recuse Judge Cousin from hearing the two cases in Geneva. In his 

Judgment No. UNDT/2012/136 Rahman of 11 September 2012, that request for 

recusal was rejected by the President of the Tribunal. 

47. On 24 August 2012, the Applicant asked the Tribunal for permission to 

submit additional comments in Case No. UNDT/GVA/2012/046, to which the 

Respondent objected on 19 September 2012. 

48. By Order No. 167 (GVA/2012) of 28 November 2012 (Case 

No. UNDT/GVA/2012/034), the Tribunal ordered the Respondent to file 

additional documents. 

49. On 10 December 2012, the Respondent submitted six confidential 

documents in reply to Order No. 167 (GVA/2012). 

50. By Order No. 1 (GVA/2013) of 10 January 2013 (Case 

No. UNDT/GVA/2012/034), the Tribunal ordered the Respondent to file 

additional documents. 

51. On 24 January 2013, the Respondent submitted four confidential documents 

in reply to Order No. 1 (GVA/2013). 

52. By Order No. 19 (GVA/2013) of 15 February 2013 (Case 

No. UNDT/GVA/2012/034), the Tribunal transmitted to the Applicant some of 

the documents received on 10 December 2012 and 24 January 2013, after having 

taken steps to ensure their confidentiality. In addition, the Tribunal ordered the 

Applicant to file his comments on the documents in question by 8 March 2013 at 

the latest. 

53. On 21 February 2013, the Applicant requested that the Tribunal extend the 

deadline for the submission of his comments on the documents received in reply 

to Order No. 19 (GVA/2013). 
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54. By Order No. 24 (GVA/2013) of 21 February 2013 (Case 

No. UNDT/GVA/2012/034), the Tribunal extended the deadline for the 

Applicant’s submission of comments until 28 March 2013, which was respected 

by the Applicant. 

55. By Order No. 39 (GVA/2013) of 10 April 2013 (Cases 

Nos. UNDT/GVA/2012/034 and UNDT/GVA/2012/046), the Tribunal ordered 

the parties to attend a substantive hearing on 22 May 2013. 

56. On 22 May 2013, a hearing was held, attended by the Applicant and his 

Counsel, the main Respondent and a Co-respondent. 

57. Following the hearing, by Order No. 60 (GVA/2013) of 24 May 2013 (Case 

No. UNDT/GVA/2012/034), the Tribunal ordered the Respondent to file 

additional documents. 

58. On 27 May 2013, the Respondent requested an extension of the deadline for 

the submission of the documents requested by Order No. 60 (GVA/2013). 

59. By Order No. 66 (GVA/2013) of 28 May 2013, the Tribunal extended the 

deadline for the Respondent’s submission of additional documents in Case 

No. UNDT/GVA/2012/034 until 7 June 2013. 

60. By Order No. 70 (GVA/2013) of 4 June 2013 (Cases 

Nos. UNDT/GVA/2012/034 and UNDT/GVA/2012/046), the Tribunal 

transmitted four OIOS reports to the Applicant and ordered him to file any 

comments on those reports by 14 June 2013 at the latest. 

61. On 7 June 2013, the Respondent submitted 11 confidential documents in 

reply to Order No. 60 (GVA/2013). 

62. On 14 June 2013, the Applicant submitted comments in response to Order 

No. 70 (GVA/2013). In addition, the Applicant included observations in respect of 

Order No. 60 (GVA/2013). 
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63. By Order No. 79 (GVA/2013) of 12 June 2013 (Case 

No. UNDT/GVA/2012/034), the Tribunal ordered the Respondent to submit 

written testimony statements from the four members of the selection panel. 

64. On 19 June 2013, the Respondent filed three out of the four written 

testimony statements in reply to Order No. 79 (GVA/2013). Those statements 

were transmitted to the Applicant by Order No. 84 (GVA/2013) of 21 June 2013 

(Case No. UNDT/GVA/2012/034), giving him until 25 June 2013 to make any 

comments. 

65. On 21 June 2013, the Applicant, in reply to Order No. 84 (GVA/2013), 

stated that he could not comment because he did not have the document on which 

the members of the selection panel had based their written testimony statements.  

66. By notification dated 23 June 2013, the Geneva Registry of the Tribunal 

informed the Applicant that the document on which the members of the selection 

panel had based their written testimony statements had already been sent to him. 
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70. The Respondent’s contentions are: 

a. The Secretary-General has a broad discretion with regard to the choice 

of staff members selected for a post, as recognized by the Appeals Tribunal, 



  
Case No. UNDT/GVA/2012/034

and No. UND/GVA/2012/046

  Judgment No. UNDT/2013/097/Corr.1

 

Page 14 of 31 

e. The selection panel considered that the Applicant met one of the 

competencies only partially, while the other recommended candidates met 

the five requisite competencies fully; 

f. The Applicant has not demonstrated that the two staff members who 

engaged in retaliatory conduct against him intervened in the selection 

process. They were not part of the panel or the Senior Review Group and 

the final decision was taken by the Secretary-General of the United Nations. 

UNCTAD was not involved in the selection process; 

g. The Applicant has not suffered any material damage since he was 

recommended; 

h. The Tribunal is requested not to share with the Applicant the 

evaluations of the other recommended candidates, which must be treated 

confidentially. 

Case No. UNDT/GVA/2012/046 

71. The Applicant’s contentions are: 

a. In his most recent comments submitted in writing on 24 August 2012 

following the decision of the Secretary-General to rescind his decision of 

12 December 2011 reassigning him to UNCTAD in Geneva, he noted that 

what is in dispute is the fact that the Secretary-General has failed to follow 

the recommendations of the Ethics Office and denied him access to the 

OIOS investigation reports on the perpetrators of the retaliatory actions 

against him; 

b. Contrary to the statements made by the Respondent, the decision to 

assign him to a post in New York funded by UNCTAD has not been carried 

out. Instead, he is being kept at OHRLLS, which creates uncertainty over 

his future should UNCTAD not fund the post to which he should be 

assigned. Since November 2010, he has not been assigned to a real post with 

a proper job description; 
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c. The decision to assign him to New York has caused him material 

damages since he has been living in New York with a household in Geneva. 

He should have received daily subsistence allowance for 549 days totalling 
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74. 
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78. To contest the above decision, the Applicant maintains, first of all, that his 

interview with the selection panel took place under conditions that placed him at a 

disadvantage compared to the other candidates. The Tribunal must therefore recall 

the conditions under which the interview took place. 

79. On 28 April 2010, the Applicant was invited to an interview set for 

10 May 2010. The Applicant declined to participate in it, owing to doubts he had 

regarding the impartiality of the person appointed as the independent invigilator. 

On 21 May 2010, the Applicant was again invited for an interview, scheduled for 

25 May 2010, a date that the Applicant declined owing to illness. After a third 

interview was proposed and declined, the Applicant was invited for a fourth time 

to an interview set for 22 June 2010. Since the Applicant had planned to be on 

leave on that date, he initially declined. Then, although he had several times 

expressed the desire to be interviewed by the panel in person, the Applicant 

agreed, at the insistence of the Deputy Secretary-General of UNCTAD, to a 

telephone interview with the selection panel, to take place on 22 June 2010. That 

interview occurred while he was in his vehicle, stopped at the side of the road. 

The Tribunal can only point out that, while telephone hiring interviews take place 

frequently in the Organization, as a cost-saving measure, the conditions under 

which this interview was conducted were not the most appropriate. However, the 

case materials and, in particular, numerous e-mails between the Deputy Secretary-

General, the chair of the panel, and the Applicant indicate that the chair of the 

panel had done everything possible to ensure that this interview took place under 

optimum conditions for the Applicant. The Tribunal is therefore of the view that 

while the conditions under which the interview took place were rather unusual, 

that was to a large extent the responsibility of the Applicant, who had not made 

himself available in a timely manner, and there is nothing to indicate that the 

conditions under which the interview took place hampered the panel in its 

evaluation of the Applicant’s competencies. 
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85. The Applicant maintains that the senior management of UNCTAD 

influenced the selection panel to determine that he met the communication 

competency only partially, thereby depriving him of any chance of being selected, 

while the panel determined that the other four recommended candidates met the 

competency criteria in full. 

86. Subsequently, the Ethics Office and later, the Secretary-General of the 

United Nations, recognized that following his accusation of misconduct, the 

Applicant had been the victim of retaliatory acts by two UNCTAD staff members: 

Mr. Chutikul and Mr. Galindo. However, the OIOS investigators found that the 

decision of the Secretary-General of UNCTAD to relieve the Applicant of his 

duties was not taken in retaliation for his denunciation, and no action was taken 

on the Applicant’s complaint against the Secretary-General. 

87. Given the circumstances described above, the Tribunal could find the 

Applicant’s allegations credible. As the selection process for a D-2 post at 

UNCTAD was proceeding, the Secretary-General of that Organization, whose 

actions had been challenged by the Applicant, was under investigation by OIOS. 

The Tribunal has therefore considered very carefully the documents submitted by 

the parties, requested documents that could be of interest and asked the panel 

members to certify in writing, under oath, that the record of the panel’s 

discussions included in the case file is a true reflection of what transpired during 

those discussions. 

88. The person responsible for appointing a candidate other than the Applicant 

was the Chef de Cabinet of the Secretary-General of the United Nations. There is 

no convincing reason to conclude that he may have wished to engage in 

retaliatory acts against the Applicant. By the same token, there is nothing in the 

case file that would lead the Tribunal to find that, in deciding not to recommend 

the Applicant, the Senior Review Group was engaging in retaliatory acts against 

him. The motivation for not recommending him is in fact clear: the Senior Review 

Group was of the view that it should recommend only those candidates who met 

all of the competencies. The Tribunal therefore finds that the interview panel’s 
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assessment of the Applicant’s competencies alone was the true reason that he was 

not selected. 

89. The selection panel had only four voting members. Of those four, two were 

from outside UNCTAD, and there is no reason to question their independence. 

Although the context given above could lead one to think that the Secretary-

General of UNCTAD might have influenced the other two members of the panel, 

who were UNCTAD staff members, this is pure speculation, which is not based 

on any document. In its Judgment No. 2013-UNAT-311, Pirnea v. the 

Secretary-General of the United Nations, the United Nations Appeals Tribunal 

stressed that a judge could not base a judgment on pure speculation. Even if the 

Deputy Secretary-General of UNCTAD, who served as chair of the panel, could 

have been susceptible to pressure by the Secretary-General of UNCTAD, 

something in no way reflected in the case file, the Applicant's competencies were 

evaluated by the four panel members, and there is no evidence that casts doubt on 

the integrity of the panel members. 

90. After the Applicant challenged the authenticity of the Interview Panel 

Report at the hearing on the grounds that it had not been signed by the panel 

members, the Tribunal asked the Administration to tran
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91. It follows that the Applicant did not meet the burden of proof that he had 

been the victim of retaliatory acts during the selection procedure for the D-2 post 

of Director, Division on Africa, Least Developed Countries and Special 

Programmes, UNCTAD. The Tribunal must therefore reject his request for 

compensation for damages resulting from his non-selection. 

The legality of the decision announced on 12 December 2011 to transfer the 

Applicant back to UNCTAD in Geneva as of 1 June 2012 and indicating the terms 

attaching to implementation of this decision by UNCTAD 

Scope of the dispute 

92. Given that the scope of the dispute was contested by the parties, it falls to 

the Tribunal to establish precisely which administrative decisions have been duly 

contested before it as part of this application. 

93. To that end, it should be recalled that, in accordance with the article below, 

it is, first of all, the administrative decisions of which a management evaluation 

was requested that determine the scope of the dispute. 

94. Rule 11.2 of the United Nations Staff Rules states:  

Management evaluation 

 (a) A staff member wishing to formally contest an 
administrative decision alleging non-compliance with his or her 
contract of employment or terms of appointment, including all 
pertinent regulations and rules pursuant to staff regulation 11.1 (a), 
shall, as a first step, submit to the Secretary-General in writing a 
request for a management evaluation of the administrative 
decision. 

… 

 (c) A request for a management evaluation shall not be 
receivable by the Secretary-General unless it is sent within sixty 
calendar days from the date on which the staff member received 
notification of the administrative decision to be contested. 
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95. The rule cited above requires the staff member who submits a request for 

management evaluation to indicate which administrative decisions, explicit or 

implicit, he or she is contesting. The letter of 4 January 2012 from the Applicant 

indicates that the Applicant requested a management evaluation of the decision of 

12 December 2011 to reassign him to UNCTAD in Geneva as of 1 June 2012, a 

decision which set forth the terms of his return to Geneva. The explicit decision is 

thus clearly identified by the Applicant. The Applicant also noted in his request 

for management evaluation that he was contesting the implicit decisions that 

resulted from the explicit decision cited above, on the one hand, the closure of his 

case despite the fact that the Ethics Office recommendations had not been 

implemented in full, and, on the other hand, the tacit refusal by the 

Secretary-General to take action to protect him from harassment and retaliatory 

acts and ensure him a proper work environment. The Applicant t
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98. In his application entered in the Tribunal Registry on 4 May 2012, the 

Applicant stated that he was contesting the decision of 12 December 2011 

reassigning him to UNCTAD in Geneva, failure to implement the 

recommendations of OIOS and the Ethics Office and the delays in providing him 

with a proper work environment and preventing further acts of retaliation. 

99. Pursuant to the above, the Tribunal can only note that the dispute is limited 

to the administrative decisions referred to above and as set forth in the request for 

management evaluation and repeated in the application and that it has not been 

duly seized by the Applicant with the issue of compensation for all damages 

resulting from the retaliatory acts against him.  

Legality of the contested decisions 

Decision of 12 December 2011 to reassign the Applicant to UNCTAD in Geneva 

100. On 30 April 2012, the Applicant was advised that the Secretary-General had 

decided to place him at the D-1 level as Principal Officer in the Office of the High 

Representative for the Least Developed Countries, Landlocked Developing 

Countries and Small Island Developing States (UN-OHRLLS) New York as of 

1 June 2012 until his retirement date. Thus, on 3 May 2012, the date when the 

Applicant submitted his application, the contested decision of 12 December 2011 

to transfer him back to Geneva had been abrogated by the decision of 

30 April 2012; the Applicant thus contested before the Tribunal a decision that 

was no longer in effect, which renders his application non-receivable, insofar as it 

concerns the decision of 12 December 2011. 

Refusal of the Secretary-General to fully implement the recommendations of the 

Ethics Office and to protect the Applicant and ensure him an adequate work 

environment 

101. It is therefore necessary to consider the legality of the decisions taken by the 

Secretary-General following the recommendations of the Ethics Office. 
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102. The Secretary-General’s Bulletin ST/SGB/2005/21 on Protection against 
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103. The facts as set forth above indicate that the complaint submitted on 

26 June 2009 by the Applicant was referred by the Ethics Office to OIOS on  

14 January 2010 for investigation, the Ethics Office having determined that it 

might involve a case of retaliation. Then, in November 2010, at the 

recommendation of the Ethics Office, the Applicant was temporarily transferred 

to the United Nations Office for Partnerships in New York. His temporary 

appointment was then periodically renewed until 31 May 2012. On 8 March 2011, 

the Director of the Ethics Office advised the Applicant that in response to the 

OIOS report, it found that he had been the victim of retaliation by two staff 

members in the Office of the Secretary-General of UNCTAD, that it had 

recommended to the Under-Secretary-General for Management that disciplinary 

measures be instituted against them and that, in addition, it had recommended to 

the Secretary-General of the United Nations that he receive a lateral transfer to 

another United Nations office, maintaining his current grade level and managerial 

responsibility. 

104. After initially deciding to reassign the Applicant to UNCTAD in Geneva as 

of 1 June 2012, the Secretary-General decided on 30 April 2012, i
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office difficult, the Secretary-General decided to transfer him to New York to a 

D -1 post as Principal Officer of UN-OHRLLS. The Tribunal holds that in 

deciding to transfer him to New York until the date of his retirement, in 

conformity with the desire initially voiced by the Applicant, the Secretary-General 

carried out the recommendation of the Ethics Office as well as possible and 

protected the Applicant from retaliation on the part of the UNCTAD staff 

members, which was the objective to be met. While it is unfortunate that as of the 

date of the present decision, the Applicant will not yet have his job description in 

hand, that is no basis for contesting the decision of the Secretary-General, nor is 

the fact that the post would be funded by UNCTAD on a temporary basis only. 

107. The Applicant maintains, moreover, that in taking the decisions that he did, 

the Secretary-General acted belatedly. However, the Tribunal notes that the 

solutions that the Secretary-General sought in order to protect the Applicant from 

retaliation and ensure him a proper working environment were not easy ones, 

given the obligation that the Secretary-General had to comply with lawful 

selection procedures. In fact, having the Applicant return to UNCTAD in Geneva, 

as was planned at one point, was then deemed harmful to the Applicant, as he 

could again fall victim to retaliatory acts perpetrated by the most senior officials 

of that Organization. What is more, as was stated above, under the staff selection 

rules, transferring the Applicant would have in most cases required him to 

undergo competitive selection processes. Given these issues, the time that it took 

the Secretary-General to find a solution that was in accordance with the 

recommendations of the Ethics Office and acceptable to the Applicant was not 

excessive. 

108. As part of his claim that the Secretary-General failed to comply fully with 

the recommendations of the Ethics Office, the Applicant maintains, moreover, 

that he should have been informed of the disciplinary measures imposed upon 

Mr. Galindo and Mr. Chutikul, who had retaliated against him. 

109. By letter dated 8 March 2011, the Director of the Ethics Office advised the 

Applicant that he had recommended that the Under-Secretary-General for 
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Providing access to the OIOS reports 

112. In his request for management evaluation and, later, in 
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116. Further, the Applicant requested compensation for damages resulting from 

retaliatory acts against him, as well as for those related to his transfer from 

Geneva to New York. As stated above, the Tribunal has been duly seized only 

with the question of the legality of the Secretary-General’s failure to implement 

the recommendations of OIOS and the Ethics Office and delays in ensuring him a 

proper working environment and preventing future retaliatory acts
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